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National Legislative Goals 


The President’s Radio Address Prior to Transmitting to 
the Congress a Special Message on Legislative Proposals. 
September 9, 1973 


Good afternoon. 

Now that the Congress has returned from its August 
recess, it is important that we focus our attention on what 
the Congress and the Administration can do together to 
improve the well-being of all the American people. 

Tomorrow, I shall send to the Congress an extensive 
special message highlighting more than 50 major legisla- 
tive proposals which this Administration has urged and 
which still await final Congressional action. Each of these 
messages is a measure in which you have a stake because 
the needs it addresses are your needs. 

Today, I want to share with you some thoughts about 
these proposals and about the way in which together we 
can best advance the business of the people. 

In these few minutes, I shall not run through all the 
details, or even all the proposals. Those will be spelled out 
in tomorrow’s message. What I do want to do is to focus 
on some of the highlights, to explain why I believe action 
is needed promptly, and to indicate how you can help 
get that action. 

Together, the Congress and the Administration have a 
heavy legislative workload in these remaining months of 
1973. We were elected less as Republicans or Democrats 
than as public officials charged with a public responsibil- 
ity. The work to be done is your work, and every week’s 
delay is a week of your time lost. 

In considering the work before us here at home, there 
is a lesson in our achievements internationally. 

We have ended America’s longest and most difficult 
war. By working together, we now can build America’s 
longest and best peace. 

This year, for the first time in 12 years, Americans are 
not at war anywhere in the world, and our courageous 
prisoners of war have returned to their homes. 


This year, for the first time in a generation, no Amer- 
ican is being drafted into the Armed Forces. 

In these past 41/2 years, we have set the Nation on a 
new course internationally, and we have laid the founda- 
tion for a structure of peace that can last far into the 
future. 

The particular lesson I would stress today is this: We 
were able to achieve this because we sought to turn the 
world away from those things that divide it and to build a 
new pattern of relationships on the basis of those things 
that can unite nations and peoples whatever their 
differences. 

By the same token, the time has come to focus here 
at home on those great goals that can unite all Americans, 
that affect all Americans, and in which all Americans 
have a direct and personal stake. 

Today, for example, we face urgent needs in six major 
areas that affect all of the people and in which the Con- 
gress has an opportunity to take actions that will help 
all the people. 

We all share a common interest in establishing a stable 
prosperity without inflation. 

We all share a common interest in ensuring that the 
Nation’s energy needs are met. 

We all share a common interest in building better and 
more livable communities. 

We all share a common interest in making full use of 
our Nation’s human resources and ensuring greater 
opportunity for all. 

We all share a common interest in combating the 
scourge of crime and drugs. 

We all share a common interest in maintaining a level 
of national defense that will enable us to maintain the 
peace. 

In all of these six areas, as well as in the other areas 
of important common interest which I shall also stress 
in tomorrow’s message, legislative proposals now before 
the Congress can have a significant impact on the life 
of each of you. 

Of these six major areas, the one that affects all of 
us most urgently and most directly is the Nation’s 
economy. 
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Our goal is to achieve what America has not enjoyed 
since the days of President Eisenhower—full prosperity, 
without inflation and without war. 

We have already made substantial progress toward this 
goal, and because of this progress, the average American 
family today—despite inflation—has a higher level of real 
spendable income than ever before. For the first time in 
16 years, unemployment in peacetime is below 5 percent. 

However, we still face a major challenge. We must 
check the rise in prices. 

We must move on four fronts at once if we are to 
win the battle against inflation. We must expand pro- 
duction. We must exercise monetary restraint. For as 
long as controls are necessary, we must make sure they 
are effective. 

We are doing all these things. The tough new Phase 
IV controls come into full force this month. The Federal 
Reserve is checking the growth in the Nation’s money 
supply. We have moved vigorously to expand produc- 
tion, especially food production, and so to reduce the 
pressure on food prices. 

But we could succeed on these three fronts that I 
have mentioned and we still would lose the battle against 
inflation unless we prevail also on the fourth front and 
that is—we must hold the line on Federal spending. 

We still face the prospect of strong new inflationary 
pressures as a result of overspending by the Federal 
Government. 

Programs which the Congress either has already passed 
or is now considering would produce an additional deficit 
of $6 billion, and in addition, the Congress has not yet 
made nearly a billion and a half dollars of cuts that I 
have recommended. If these actions by the Congress 
stand, the result will be higher prices for every American 
family. 

The Federal budget is your budget. It is your budget 
because you pay for it with your taxes; it is also your 
budget because it determines whether the prices of what 
you buy allow you to stay within your family budget. 

The most important contribution the Congress can 
make toward holding down the cost of living is to hold 
down the cost of government. But we cannot expect the 
Congress to do this without your help—without your sup- 
port in those difficult decisions every Member of Congress 
faces when confronted with a vote on a bill that would 
help some of the people, but that would raise the cost of 
living for all of the people. 

The stable prosperity we seek depends also on our full 
participation in an increasingly prosperous world. A 
unique and historic opportunity now exists to negotiate 
an open and equitable world of trade. Most nations have 
declared their readiness to join in this endeavor. To give 
us the tools we need for this full participation in this 
effort, I urge the Congress to act promptly on the Trade 
Reform Act of 1973 which I proposed in April. This 
legislation will enable us, in the difficult negotiations 


which lie ahead, to assure jobs for American workers, 
markets for American products, opportunities for Ameri- 
can investors, and lower prices for American consumers. 

Assuring sufficient energy supplies, now and in the 
future, is another area of urgent national concern. We 
had a gasoline scare this summer. We could have serious 
shortages of heating oil this winter. Unless we take prompt 
and effective action, we can expect little relief from fuel 
scarcity in the years ahead. 

We have taken important administrative actions al- 
ready to relieve the situation, and we will take additional 
steps in the next few weeks. But the solution to the energy 
problem in the long run requires action by the Congress 
and action now. 

There are seven important proposals now before the 
Congress, designed to help meet our energy needs, on 
which I am awaiting action. To avoid a major energy 
crisis in the years ahead, it is vitally important that the 
Congress act on these seven proposals before it recesses 
this year. These proposals include, among others, measures 
to expand the supply of natural gas by deregulating 
prices; to open the way for creation of the deep-water 
ports needed for modern oil tankers; to improve our 
organization to meet energy needs; and, of particular 
importance, to give the go-ahead for building the Alaska 
pipeline, which already has been delayed too long and 
which is vital for making the enormous oil reserves of 
Alaska available to all of the American people. 

I cali upon all of you to join me in urging decisive 
action by the Congress on energy legislation, so that we 
will have enough heat for our homes, enough fuel for our 
transportation, enough energy to run the factories that 
produce our goods and provide our jobs. 

Making our towns and cities more livable affects each 
of us individually, and all of us as a Nation—and so does 
the plain fact that the time has passed for the old, 
paternalistic, Washington-knows-best ways of doing 
things. We need new and better ways of meeting our 
social needs, ways that place the power and resources 
where the problems are, that enlist the energies of the 
people and the communities themselves, and that recog- 
nize that not all wisdom is in Washington. 

This Administration has submitted to the Congress a 
landmark Better Communities Act, which would greatly 
enhance the ability of all of our communities to make 
effective use of Federal assistance and to shape their own 
future. Within the next 10 days, I shall send to the 
Congress new housing policy recommendations, based on 
an intensive 6-months study of the strengths and failures 
of the old legislation and of the changing pattern of the 
Nation’s needs. Vital transportation legislation also awaits 
action—including a measure to keep the bankrupt rail- 
roads serving the Northeast and Midwest in operation 
without saddling an undue share of the burden on the 
taxpayer. 
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America’s greatest resource is its people themselves— 
you, your family, your neighbors. In the area of human 
resources, among the measures awaiting action is a 
Better Schools Act which would help concentrate Federal 
education dollars where the needs are greatest, for ex- 
ample, on education for the disadvantaged, for the handi- 
capped, and on vocational education—education to pre- 
pare people for jobs. Most important, what we need is a 
measure which would have the decisions affecting your 
child’s education made by your State, by your local school 
board, rather than by social planners in Washington, D.C. 

Also pending are important proposals in the areas of 
pension reform, job training, health and others that can 
go far toward expanding opportunity for millions of 
Americans, and thus make this a better Nation for all 
of us. 

After nearly 20 years of continuous and sometimes 
shockingly dramatic increases in the rate of crime, the 
figures for 1972—released just last month—show that we 
have finally turned the tide in our battle for a safer 
America. For the first time in 17 years, serious crime in 
1972 was down from the year before. 

Much of the credit goes to the new crime legislation 
that has been enacted during the past 4 years. Much of 
the credit goes to local law enforcement officials, and 
much of the credit goes to a changed public attitude 
toward crime and criminals—away from the era of per- 
missiveness, and toward a renewed respect for law, order, 
and justice. 

We must now step up our efforts to ensure that this 
will be a decisive turning point and that we can continue 
to make our communities safer once again for law-abiding 
citizens. Three of the legislative measures on which I urge 
swift action are designed to do just that: a heroin traffick- 
ing bill to tighten enforcement against heroin pushers, 
a bill to restore the death penalty for certain of the most 
serious offenses, and a bill to modernize and reform the 
entire Federal Criminal Code. 

Finally, we come to an area of transcendant im- 
portance: that of national defense. In recent years, it has 
been fashionable to suggest that whatever we want in 
the way of extra programs at home could be painlessly 
financed by just lopping $5 or $10 or $20 billion out of 
the defense budget. This approach is worse than fool- 
hardy, it is suicidal. Because we could have the finest 
array of domestic programs in the world and they would 
mean nothing if because of our weakness we lost our free- 
dom or we were plunged into the abyss of nuclear war. 

The world’s hope for peace depends on America’s 
strength. It depends absolutely on our never falling into 
the position of being the second strongest nation in the 
world. 

For years now, we have been engaged in a long, pains- 
taking process of negotiating mutual limits on strategic 
nuclear arms. Historic agreements have already been 
reached; others are in prospect. Talks are also going for- 


ward this year aimed at a mutual and balanced reduction 
of forces in Europe. But the point of all these negotiations 
is that, if peace is to be preserved, the limitations and the 
reductions of arms must be mutual. What one side is 
willing to give up for free, the other side will not bargain 
for. 

If America’s peace and America’s freedom are worth 
preserving, they are worth the cost of whatever level of 
military strength it takes to preserve them, and we must 
not yield to the folly of breaching that level and so under- 
mining our hopes and the world’s hopes for peace now 
and in the future. 

The questions at issue in achieving these various goals 
are not ones of partisanship—of Republicans versus 
Democrats. And neither, for the most part, are they ones 
of the President versus the Congress. 

In some cases, there are real philosophical differences 
over how best to meet the needs that we face. The Amer- 
ican tradition has always been that we argue these differ- 
ences out—we compromise some, we settle others by a 
test of strength. But it is important that we act, that we 
decide, that we get on with the business of government— 
that we not let whatever may be our disagreements over 
the means of achieving these goals bar us from the 
achievement. 

It is important, on all sides, that we approach this 
legislative season with a willingness to make those reason- 
able adjustments that are necessary to reach a common 
objective. 

Within that spirit, there are three basic principles 
which I feel are essential. 

We must maintain a national defense sufficient to 
safeguard us from attack and to provide an incentive 
for mutual reductions in the burden of armaments for 
all the world. 

We must hold down the total of our expenditures, so 
that new programs will not be bought at the cost of losing 
the war against higher prices and higher taxes. 

We must recognize that the American system requires 
both a strong Congress and a strong Executive, and we, 
therefore, must not place limits on Presidential powers 
that would jeopardize the capacity of the President, in 
this and in future Administrations, to carry out his re- 
sponsibilities to the American people. 

There is still enough time to make 1973 a year in which 
we not only ended the longest war in America’s history 
but in which we laid the foundation for turning the bless- 
ings of peace into a better life for all. 

With the Congress, the Administration, and the people 
working together toward this goal, we can achieve it. It 
means using to the fullest the days and weeks remaining 
in this year 1973. It means a willingness on the part of 
both the Executive and the Congress to cooperate and 
to seek solutions that are in the common interest. 

It also means holding the spotlight of public attention 
and public debate on those issues that directly and per- 
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sonally affect you and your lives. For it is your attention— 
your participation in the debate and discussion—that in 
the final analysis will determine whether and how well 
these goals are achieved. 

It means that the Congress should join the Executive 
in making up for the precious time lost this year in failing 
to act on those measures which vitally affect every 
American by going into extra session, if necessary, to 
complete the people’s business before the year ends. 


It will take all of us together—the Congress, the Ad- 
ministration, and the public—but we can make this a 
year of achievement of which we can all be proud. I ask 
for your best efforts, and I pledge you mine. 

Thank you and good afternoon. 


NOTE: The President recorded the address for broadcast on radio 
at 2 p.m. on Sunday, September 9, 1973. 

For the text of the President’s message to Congress on national 
legislative goals, see the following item. 





NATIONAL LEGISLATIVE GOALS 


The President’s Message to the Congress. September 10, 1973 


To the Congress of the United States: 

As the Congress reconvenes for the closing months of the 1973 legis- 
lative season, it returns to a critical challenge. 

Our country faces many pressing problems which must be solved with 
dispatch. 

Americans want and deserve decisive action to fight rising prices. 
And they want every possible step taken now—not a year from now or in 
the next session of the Congress. 

Americans want and deserve decisive action this year to ensure that 
we will have enough heat for our homes, enough power for our factories, 
and enough fuel for our transportation. 

They want and deserve decisive action this year to combat crime and 
drug abuse. The national rate of serious crime is now heading down for 
the first time in 17 years, and they want that downward spiral to 
continue. 

There is also an immediate need to improve the quality of our schools, 
reform Federal programs for our cities and towns, provide better job 
training, revamp our housing programs, institute lasting reforms in cam- 
paign practices, and strengthen our position in world markets. 

Of transcending importance is America’s continuing commitment to 
building a lasting structure of world peace. Our people are now at peace 
for the first time in more than a decade, and they expect their leaders to 
do all that is necessary to maintain the peace, including those actions 
which preserve the Nation’s strong defense posture. 

At the same time, it is apparent as the fall legislative season begins 
that many Members of the Congress wish to play a larger role in gov- 
erning the Nation. They want to increase the respect and authority 
which the American people feel for that great institution. 

Personally, I welcome a Congressional renaissance. Although I be- 
lieve in a strong Presidency—and I will continue to oppose all efforts to 
strip the Presidency of the powers it must have to be effective—I also be- 
lieve in a strong Congress. 

In campaigning for the Presidency in 1968, I called for “national 
leadership that recognizes the need in this country for a balance of power. 
We must maintain,” I said, “a balance of power between the legislative 
and the judicial and the executive branches of Government.” 
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I still believe in that division of responsibility. There can be no monop- 
oly of wisdom on either end of Pennsylvania Avenue—and there should 
be no monopoly of power. 

The challenge is thus clear. The problems of the Nation are pressing, 
and our elected leaders must rise to the occasion. These next four months 
will be a time of great testing. If the Congress is to play its proper role 
in guiding the affairs of the Nation, now is the time for it to take swift 
and decisive action. 

In sending this message to the Congress today, I want to refocus 
attention on more than 50 legislative measures which I proposed earlier 
this year. These proposals, along with my regular authorization requests, 
are now of the highest priority if we are to meet our responsibilities. 

Frankly, the action taken by the Congress on my proposals so far 
this year has been far less than I had expected. Commendable progress 
has been made on some fronts, and I have signed into law several bills 
which were the result of constructive compromise between the Congress 
and the Administration. Among them have been a new approach to 
farm legislation, a Federal highway bill which will also spur the devel- 
opment of mass transit systems, an increase in social security benefits, 
airport development legislation, amendments to the Rural Electrifica- 
tion Act, the Economic Development Administration and the Law En- 
forcement Assistance Administration authorizations, an Older Americans 
bill, an emergency farm loan bill, a national cemeteries bill and a medical 
care bill for veterans. 

Yet the work that lies ahead in the final quarter of the year is far 
heavier and even more critical than that which has been accomplished so 
far. Nearly all of the significant proposals that I have submitted to the 
Congress still await final action. In addition, with more than two months 
of the new fiscal year already behind us, the Congress has passed only 
three of thirteen regular appropriations bills, all of which ideally should 
have been passed before the fiscal year began. I regret that it has also 
been necessary for me to veto six bills this year. Four of those vetoes have 
been sustained, and the final disposition on two of them has not yet been 
determined. 1 am hopeful that in some of these areas where I have ex- 
ercised the veto, such as minimum wage legislation, the Congress will pass 
new legislation this fall which will meet my objections. The Congres- 
sional agenda for the next four months is thus long and urgent. 

I realize that it will not be possible for the Congress to act this year 
on all of the legislation which I have submitted. But some of these meas- 
ures respond directly to the most immediate problems before the country. 
I will give special attention to them in this message, just as I trust the 
Congress to give special attention to them before the last gavel falls later 
this year. 

In the spirit of responsible cooperation which must prevail between 
the Executive and the Congress if we are to make genuine progress this fall, 
I am fully prepared to work closely with Members of the Congress in 
hammering out modifications to these bills. Already this year I have 
met more often with the bipartisan leaders of the Congress than in any 
other year of my Presidency, and I hope to meet even more frequently 
with Members of the Congress during the coming weeks. In addition, 
Cabinet members and all other appropriate members of the Adminis- 
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tration will be fully accessible and available. There are, of course, certain 
principles of vital national:concern which cannot .be compromised— 
the need for budgetary discipline, for a strong national security posture, 
and for the preservation of the requisite powers of the executive branch. 
But within these limits I stand ready to find workable compromises 
wherever possible on solutions to our national problems. 

The overriding question, however, is not the degree of compromise 
which is reached between the executive branch and the Congress, nor 
is it a matter of who receives the credit. The most important question con- 
cerns the results we achieve for the American people. We must work hard 
and we must work constructively over the next four months to meet the 
country’s pressing needs. It is on that basis that we shall be judged. 


THE First Goat: A BALANCED BuDGET 


No issue is of greater concern to the American public than rising 
consumer prices. The battle against inflation must be our first priority 
for the remainder of this year. 

The executive branch is already actively engaged in this fight: 

—We have imposed a strong, new set of economic controls which 
should help to bring a reduction in the rate of inflation by the end of 
this year. 

—We have taken a series of measures to expand food supplies, so 
that production will keep up with growing demands. The farm bill passed 
by the Congress and signed into law last month will make a significant 
contribution to this effort. 

—Thirdly, the Federal Reserve System has been working to main- 
tain reasonable controls on the flow of money within the economy, which 
is essential to reducing inflation. 

We are moving in the right direction, but we must recognize that 
we can reach our goal only if we also apply the single most important 
weapon in our arsenal: control of the Federal budget. Every dollar we 
cut from the Federal deficit is another blow against higher prices. And 
nothing we could do at this time would be more effective in beating in- 
flation than to wipe out the deficit altogether and to balance the Federal 
budget. 

Eight months ago I submitted to the Congress a new budget calling 
for Federal outlays of $268.7 billion during fiscal year 1974. Since that 
time, the Congress has undertaken a serious and commendable effort to 
establish its own mechanism for controlling overall expenditure levels. 
If that effort succeeds, the Congress will have a much more reliable tool 
for holding spending to acceptable totals. 

At the same time, the Administration has been working to increase 
the efficiency and thus cut the cost of the Government. We now expect 
to end the current fiscal year with no increase of civilian employees over 
last year’s level and with 80,000 fewer employees than in 1972, despite 
the fact that the workload has increased. I have also acted to delay a pay 
increase for all Federal employees for a period of 60 days in order to hold 
the spending line. Clearly, the men and women in the Federal Govern- 
ment are doing their fair share in the inflation fight. 

Yet the battle for essential budgetary discipline is still far from 
won. Although we are only two months into the new fiscal year, the 
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Congress has already enacted programs which would exceed my total 
budget by some $2 billion and it is considering additional legislation 
which, if passed, would add another $4 billion of spending in excess of 
my budgetary requests. In addition, the Congress has failed to enact spe- 
cific program reductions I have recommended which amount to nearly 
$1 billion. Thus, if the Congress continues to follow its present course, 
the American taxpayers will soon receive a bill for more than $7 billion 
in increased spending. 

These increases, if allowed to stand, would drive this year’s budget 
over the $275 billion mark. That figure would represent a 12 percent 
increase over last year’s budget level. A continuation of that trend would 
increase the annual budget burden to some one-half trillion dollars by 
1980. Clearly we need to draw the line against this tendency. And the 
time to draw the line is 1973, when excessive spending packs an infla- 
tionary wallop that is particularly dangerous. 

The Congress has indicated a strong desire not only to control the 
total level of governmental outlays but also to determine which pro- 
grams should be curtailed to achieve those levels. I call upon the Con- 
gress to act while there is still time, while vital spending bills are still 
before it, and while it can still go back and reconsider actions taken 
earlier this year. A great deal of the recent budget busting has been done 
not through the conventional appropriations process, but through “back- 
door” funding and mandatory spending programs approved by legisla- 
tive committees—two approaches which need to be carefully reviewed. 
I am fully prepared to work closely with the Congress in determining 
the best ways to control expenditures and in discussing the particular 
programs that should be cut back. 

In our joint efforts, however, I continue to be adamantly opposed 
to attempts at balancing the overall budget by slashing the defense budget. 
We are already at the razor’s edge in defense spending. In constant dol- 
lars, our defense spending in this fiscal year will be $10 billion less than 
was spent in 1964, before the Vietnam war began. Our defense forces 
are at the lowest level since the days just before the Korean war, and a 
smaller part of our gross national product is being spent on defense than 
in any year since 1950. Further cuts would be dangerously irresponsible 
and I will veto any bill that includes cuts which would imperil our na- 
tional security. 

Some people have become so accustomed to Federal deficits that 
they think a balanced budget is impossible. But balancing the Federal 
budget is no pipedream;; it is a realistic goal. The figures for fiscal year 
1973 show that we held spending more than $3 billion below our target 
figure—and that the budget was actually in surplus during the last three 
months of the fiscal year. 

- This record was achieved in part because of the cooperation of the 
Congress in certain areas, and I am grateful for that cooperation. In other 
areas, however, Congressional spending was excessive and I found it 
necessary to veto certain measures and reserve certain funds. I would 
have preferred not to have exercised those powers, but the public interest 
demanded that I take such actions. Should those actions prove neces- 
sary again in the months ahead, I will not hesitate to take them. 
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STRENGTHENING THE ECONOMY 


The fight against inflation must move ahead on many fronts. Even as 
we strive to hold the line on Federal spending, we must also take a num- 
ber of additional actions to strengthen the economy and curb rising prices. 


TRADE REFORM ACT 


One of the most important of all the bills now before the Congress 
is my proposed Trade Reform Act of 1973. It is important that final 
action on this measure be taken in the next four months. 

This legislation represents the most significant reform of our ap- 
proach to world trade in more than a decade. But it builds on a strong 
tradition, steadily maintained since the days of Franklin Roosevelt, of 
giving the executive branch the authority it needs to represent the Na- 
tion effectively in trade negotiations with other countries. 

The weeks and months ahead are a particularly important time in 
international economic history. This month sees the formal opening of a 
new and highly important round of trade negotiations in Tokyo and the 
annual meeting of the International Monetary Fund and World Bank 
in Nairobi. The Nairobi meeting is highly important to international 
monetary reform negotiations. Decisions which grow out of both of these 
meetings will shape the world’s economy for many years to come. The 
United States can be a much more effective participant in such discus- 
sions if the Congress provides the tools contained in my proposed trade 
reform legislation. 

The United States continues to seek a more open trading world. We 
believe that artificial barriers against trade among nations are often 
barriers against prosperity within nations. But while the trading system 
should be more open, it should also be more fair. The trading game must 
be made equitable for all countries—giving our workers, farmers and 
businessmen the opportunity to sell to other countries goods which they 
produce most competitively and, as consumers, to buy goods which their 
counterparts in other countries produce most competitively. In bargaining 
for a more open and more equitable trading system, our negotiators must 
be equipped with authorities comparable to those of their counterparts 
from other nations. 

My trade reform legislation would provide a number of such authori- 
ties and thus would strengthen our bargaining position. I emphasize 
again that the Congress should set up whatever mechanism it deems 
best for closer consultation and cooperation with the executive branch 
to ensure that its views are properly represented as trade negotiations 
go forward. 

At the same time, I have also requested actions to ensure that the 
benefits of expanding international trade are fairly distributed among 
our own people and that no segment of our economy is asked to bear an 
unfair burden. My proposals would give us greater flexibility in providing 
appropriate relief from ithports which cause severe domestic problems 
and would also liberalize our programs of adjustment assistance and other 
forms of compensation to help workers who are displaced because of ris- 
ing imports. They would also equip us to deal more adequately with the 
unfair trading practices of other countries, and through expanded trade, 
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to “sop up” some of the excess dollar credits now held abroad which can 
play havoc with domestic markets. 

Other authorities contained in the bill would give us greater flexi- 
bility to use trade policy in fighting inflation, correcting our balance of 
payments, expanding our exports, and advancing our foreign policy goals. 
One provision of this bill, authorizing the President to extend Most Fa- 
vored Nation treatment to those countries which lack that status, would 
be particularly helpful in carrying out our foreign policy and I continue 
to give it my strong support. 

Altogether, the proposed Trade Reform Act of 1973 represents a 
critical building block as we seek to construct a durable structure of 
peace in the world and a vibrant and stable economy at home. In the 
difficult negotiations which lie ahead, this legislation would enable us 
to assure more jobs for American workers, better markets for American 


producers, wider opportunities for American investors and lower prices 
for American consumers. 


EXPORT ADMINISTRATION ACT 


The Export Administration Act amendment which my Admin- 
istration proposed on June 13th is another weapon which could be help- 
ful in the fight against rising prices. One of the most important causes of 
the recent inflationary surge has been the extraordinary boom abroad and 
the additional demand which it has generated for our products. On the 
whole, this boom should be seen as a healthy, long-range development for 
our economy as well as for other countries. But as I said last June, when 
we have pressing shortages in this country and when we must choose 
between meeting needs abroad or at home, then “we must put the Ameri- 
can consumer first.” 

This is why I have asked for new and more flexible authority to 
establish certain controls on food and other exports when and where 
they are needed. I continue, however, to oppose permanent controls 
because they can upset and discourage our entire pattern of healthy 
trade relationships and thus complicate the fight against inflation. Our 
limited controls on soybeans were changed last Friday to permit full ex- 
ports on new contracts. This action was taken because we are convinced 
that stocks and new crop supplies are more than adequate to meet our 
own needs. 

Nevertheless, I still seek the authority I requested last June to be 
sure we will be able to respond rapidly, if necessary, to new circum- 
stances. I also emphasize that new controls will be imposed only if they 
are absolutely needed. 

TAX REFORM 


This Administration continues its strong opposition to a tax increase. 
We want to fight inflation and balance the budget by placing restraints 
on spending and not by adding to our current tax burdens. 

At the same time, I remain vitally interested in finding ways to 
make our present tax structure fairer and simpler. Tax reform has been 
under consideration for some time and there is a continuing need for 
revising and simplifying the tax laws. My Administration has made some 
specific suggestions to that end and has indicated a willingness to work 
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with the tax writing committees of the Congress in a general review of 
the Internal Revenue Code. This important task should be undertaken 
now rather than during an election year when political pressures in- 
variably make such reform more difficult. 

I would call special attention to one tax reform measure extensively 
discussed during the 1972 campaign and now pending before the Con- 
gress. That is my recommendation for providing property tax relief for 
older Americans. Retired people with low incomes bear a crushing and 
unfair property tax burden in many States. Even though their incomes 
decline with retirement, the property tax in many cases goes on rising. 
As a result, the home which should be a symbol of financial independence 
for older people often becomes another cause of financial strain. I again 
urge prompt action on the Administration’s proposal to provide a special 
tax credit to help older people with lower incomes pay their property 
taxes. Simple justice demands it. 


STOCKPILE DISPOSAL ACT 


Another important action which the Congress can take in the battle 
against rising prices is to provide the necessary authority for selling part 
of our national strategic stockpile—materials which are no longer needed 
for national security. I requested such authority last April with regard 
to $4 billion worth of goods in our stockpile. Such sales, by allowing us to 
increase supplies in the marketplace of major commodities, could help 
provide important relief for hard-pressed American consumers. Further, 
this bill could help to maintain and provide employment for workers 
whose jobs are dependent upon the availability of basic commodities such 
as aluminum, zinc and copper, all of which are in short supply. 

Our country’s strategic stockpile still reflects the economic and mili- 
tary realities of the 1950’s—in fact, 95 percent of the current stockpile 
was acquired before 1959. In the 1970’s, however, our military require- 
ments have changed—and so has our economic capacity to meet them. 
My proposed new guidelines for the stockpile would carefully protect our 
national security in the light of these changing realities, while substan- 
tially enhancing our economic health. 

I regret that this legislation has not moved forward more rapidly 
during the past few months. In the name of national efficiency, thrift, 
and price stability, I call again for its prompt and favorable 
consideration. 

OTHER ECONOMIC LEGISLATION 


As I indicated in my message to Congress on August 3, I will shortly 
be submitting my legislation on the restructuring of financial institutions. 
This is a complex matter which requires thorough but prompt study by 
the Congress. 

I call, too, for speedy enactment of legislation which has now 
emerged from conference which would establish the Council on Inter- 
national Economic Policy on a permanent basis. 


MEETING THE ENERGY CHALLENGE 


I have previously stated, and wish to restate in the most emphatic 
terms, that the gap between America’s projected short-term energy needs 
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and our available domestic energy supplies is se at a rate which 
demands our immediate attention. 

I am taking all appropriate measures within my authority to deal 
with this problem, seeking to increase our supplies and moderate our de- 
mands. Looking to the future, I have announced plans for a large scale 
increase in our research and development effort, and I have asked my 
top energy advisor, Governor John Love, to meet with State officials to 
seek temporary modifications of air quality standards. Such modifications 
would help to minimize fuel shortages this winter. In addition, I will soon 
be meeting with members of the Atomic Energy Commission to deter- 
mine whether we can bring nuclear power plants on line more quickly. 
But the energy problem requires more than Presidential action; it also 
requires action by the Congress. 

It is absolutely essential that the Congress not wait for the stimula- 
tion of energy shortage to provide the legislation necessary to meet our 
needs. Already we have seen some regional inconveniences this summer 
with respect to gasoline and this winter we may experience a similar 
problem with regard to heating fuels. 

Over the long term, the prospects for adequate energy for the United 
States are excellent. We have the resources and the technology to meet 
our growing needs. But to meet those long-term needs and to avoid severe 
problems over the short term, we must launch a concentrated effort which 
mobilizes the Government, American industry and the American people. 

I have recently called for passage of seven major energy bills now 
before the Congress. Not all of those can be acted upon with equal 
speed, but four of these bills are of the highest urgency and must be 
acted upon before the end of this year. These four would provide for 
the construction of the Alaskan pipeline, construction of deepwater ports, 
deregulation of natural gas and establishment of new standards for sur- 
face mining. All four of these bills are addressed to both our short-term 
and long-term needs. 

ALASKAN PIPELINE 


Our first legislative goal—and one that should be achieved this 
month—is the enactment of an Alaskan pipeline bill. Construction of 
the pipeline would provide us with up to 2 million barrels of oil per day 
over which we would have full control and would simultaneously reduce 
by more than $3 billion per year our need for oil imports. I have pro- 
posed legislation to avoid any further delay in the construction of the 
Alaskan pipeline and I am gratified that both Houses of the Congress 
have already passed variations of this proposal. I urge the earliest possible 
attention to these bills by the House-Senate Conference Committee, so 
that pipeline construction can begin. 


DEEPWATER PORTS 


Until domestic resources are in full production and technological 
progress has reached a point where sufficient energy sources are withih 
reach, we will have to rely upon imports of foreign oil. At the present 
time, however, continental port facilities are inadequate to handle our 
import requirements. 
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Because of our limited port capacity, the super-tankers presently 
used for petroleum transport cannot be off-loaded anywhere on our 
Atlantic coast. I have therefore proposed measures to authorize the con- 
struction and operation of deepwater port facilities in a manner consistent 
with our environmental priorities and consonant with the rights and re- 
sponsibilities of the States involved. 

We must not delay this important legislation. To do so would further 
delay the economical import of petroleum and would mean increased 
costs to the American consumer, unnecessary threats to our coastal en- 
vironment, and further loss of revenues to Canadian and Caribbean ports 
which are already capable of off-loading large super-tankers. 


NATURAL GAS 


For several years Federal regulation of natural gas has helped to 
keep the price of that product artificially low. Large industrial consumers 
have welcomed this system of regulations—it has helped them to hold 
their fuel costs down, and since natural gas is the cleanest of our fossil 
fuels, it has also enabled them to meet environmental standards at an 
artificially low cost. This system of regulation, however, has also had 
the unfortunate result of discouraging producers from expanding sup- 
plies. As a result of high consumption by industrial uses coupled with 
the reluctance of producers to explore and develop new sources of natural 
gas, we now face a natural gas shortage. 

I have therefore proposed that we begin a gradual move to free 
market prices for natural gas by allowing the price of new supplies of 
domestic natural gas to be determined by the competitive forces of the 
marketplace. This action should provide a secure source of natural gas 
at a price significantly lower than alternative sources. While there may 
be an increase in the price of natural gas over the short term that increase 
should be modest. 

SURFACE MINING 


Our most abundant domestic source of energy is coal. We must 
learn to use more of it, and we must learn to do so in a manner which 
does not damage the land we inhabit or the air we breathe. 

Surface mining is both the most economical and the most environ- 
mentally destructive method of extracting coal. The damage caused by 
surface mining, however, can be repaired and the land restored. I believe 
it is the responsibility of the mining industry to undertake such restora- 
tive action and I believe it must be required of them. 

I have proposed legislation to establish reclamation standards which 
would regulate all surface and underground mining in this country. 
These standards would be enforced by the States. I call again for enact- 
ment of this proposal, for it would enable us to increase the supply of 
a highly economic fuel while avoiding the severe environmental penalties 
which we have often paid in the past. 


REORGANIZATION OF FEDERAL ENERGY EFFORT 


The four energy bills discussed above can and should be passed by 
the Congress this year. There are three additional measures proposed 
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by the Administration whose early passage is important but not so critical 
that they require action this year. I would hope that these measures 
would be near the top of the legislative agenda in the future. 

One of these bills provides for reorganization of the Federal energy 
effort. While energy is one of our Nation’s most pressing problems, and 
while the preservation and effective use of our natural resources is an 
imperative policy goal, it is presently impossible to administer these 
related objectives in a coordinated way. Our ability to manage our re- 
sources and provide for our needs should not be held hostage to old 
forms and institutions. 

I have noted repeatedly the need for thorough reorganization of 
the executive branch of the Federal Government. I believe the need 
for reorganization is especially acute in the natural resource area. I have 
urged and I urge again the creation of a Department of Energy and 
Natural Resources to permit us to deal with these questions in a more 
comprehensive and more effective manner. 

I also again ask the Congress to create a new, independent Energy 
Research and Development Administration so that we can make the 
very best use of our research and development funds in the future. Our 
research and development effort could produce the most helpful solu- 
tions to the energy problem. For that reason, I recently announced plans 
to initiate a $10 billion Federal effort in this field over the next five years. 
No legislative action is needed by the Congress this year to provide fund- 
ing, but it will be necessary for the Congress to approve such funding in 
the years ahead. 

Since regulation of atomic energy resources can be better and more 
fairly performed if it is disengaged from the question of their develop- 
ment and promotion, I have also included in this reorganization package 
a separate and independent Nuclear Energy Commission to perform 
these vital duties. 


SITING OF POWER PLANTS 


One of the major energy questions we face in 1973 is whether we 
can provide sufficient electric power to light our cities, cool and heat our 
homes, and power our industries in the decades ahead. One of the solu- 
tions to that problem lies in the increased use of nuclear energy. It is 
estimated that by the year 2000 nuclear power can provide nearly half 
of this country’s electrical production. 

We now have adequate safeguards to ensure that nuclear power 
plants are safe and environmentally acceptable, but the way in which 
we apply those safeguards sometimes causes unreasonable delays in con- 
struction. Similarly, protracted delays have been encountered in the siting 
of our plants that are powered by fossil fuels, which still must provide 
the majority of our electric generation capacity over the next three de- 
cades. Accordingly, I have proposed legislation which would streamline 
the process for determining the sites of power plants and transmission 
lines while continuing to provide full protection for public health and for 
the environment. This legislation has been under study for two years, and 
I am anxious to get it out of committees and onto the statute books. 
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SANTA BARBARA ENERGY RESERVE 


It is important to the necessary expansion of our domestic energy 
resources that we make more effective use of the vast oil and gas reserves 
along our Outer Continental Shelf. That is why I have ordered the 
Department of the Interior to triple the leasing schedule in this area and 
have directed the Council on Environmental Quality to study the feasi- 
bility of extending Outer Continental Shelf leasing to the waters off our 
Atlantic Coast and the Gulf of Alaska. I am equally determined, how- 
ever, that our efforts to expand energy production should not run 
rough-shod over our valid concern to protect and enhance the natural 
environment. 

I have therefore proposed in the past, and have resubmitted to the 
Congress this year, legislation to cancel oil leases in the Santa Barbara 
Channel and to create in that area a National Energy Reserve. Under this 
legislation, oil from Naval Petroleum Reserve No. 1 in California would 
be substituted for the oil off Santa Barbara and part of the proceeds from 
that production would be used to meet the expenses of exploring other 
potentially vast oil and gas reserves in Naval Petroleum Reserve No. 4 in 
Alaska. I believe that this legislation would permit us to maintain momen- 
tum in exploration and development while at the same time removing 
the threat of oil spills as a result of the unique geological formations off 
the Southern California coast. 

In view of the present scarcity of fuels, it is important that we act 
now to draw upon the oil available in the Naval Petroleum Reserve No. 
1 (Elk Hills). During the next several days, at my direction, representa- 
tives of the Administration will seek the necessary consultations with mem- 
bers of the Congress in order to increase production of oil from Elk Hills. 
This increased production should help to meet the fuel needs of the West 
Coast this winter. 


RESTORING AND RENEWING Our ENVIRONMENT 


In my message to the Congress on February 15th of this year. I was 
able to report that our Nation had moved away from an era of environ- 
mental neglect into a new era of restoration and renewal. The 92nd 
Congress helped in this process by enacting a number of important 
measures in 1971 and 1972. 

Unfortunately, that Congress failed to act upon nineteen of my en- 
vironmental proposals, and the Administration therefore resubmitted 

_them last winter to the new Congress. While most of these measures 
still await action, I continue to hope that the Congress will turn its atten- 
tion to them. 

Some say we have been the victim of our own success—that we 
have passed important legislation in the environmental area and that 
many are now tempted to rest on these laurels. But such lassitude would 
be dangerous. There are many areas of environmental concern still to 
be addressed. Three particularly important matters are national land 


use policy, the regulation of toxic substances, and the assurance of safe 
drinking water. 
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NATIONAL LAND USE POLICY ACT 


The management of our lands is an emerging need of the highest 
priority. I firmly believe that land use policy is, and must remain, a basic 
responsibility of State and local governments and that the Federal Gov- 
ernment should not usurp their functions. Nevertheless, the Federal Gov- 
ernment should exercise leadership concerning the land use decision- 
making process, since our land is part of our national heritage and since 
decisions about land use often have regional and national consequences. 
The proposals I have made are designed to strike a careful balance be- 
tween the setting of general standards at the Federal level and specific 
enforcement at the State and local level. 

We first transmitted the proposed National Land Use Policy Act to 
the Congress in 1971, but there has been no law enacted since then. 
I am pleased, however, that the Senate has passed legislation incorporat- 
ing many of the policies I have proposed. This legislation properly de- 
lineates the respective roles of the Federal, State and local governments 
in land use regulation. The Senate bill is deficient, however, in that it 
imposes an excessive financial burden on the Federal Government. I am 
hopeful that a responsible compromise can be worked out in the weeks 
ahead. 

TOXIC SUBSTANCES 


Because the great quantities of new chemicals now being used by 
industry pose undefined hazards to human life and the environment, I 
also asked the Congress again last February for legislation that would 
set standards for determining whether such chemicals are hazardous. 


Such legislation has now passed both Houses of the Congress and 
is in conference committee. Although the Congressional version differs 
somewhat from the proposals the Administration has submitted, this 
new legislation would take the essential step of providing the Environ- 
mental Protection Agency with significant new authorities in this area. 
I am confident that a reasonable solution will be ironed out in conference, 
and I urge the Congress to move forward as rapidly as possible. 


SAFE DRINKING WATER ACT 


Finally, we must take new steps to protect the purity of our drink- 
ing water. The Federal Government’s role in this process, however, 
should not be that of direct regulation but rather that of stimulating State 
and local authorities to ensure that national standards are met. I have 
asked that the primary monitoring and enforcement responsibilities for 
such standards be left with the States and localities. 

This legislation has passed the Senate and awaits action in the House. 
While I urge prompt approval of this important new authority for the 
Environmental Protection Agency, I caution the Congress not to im- 
pinge on State and local powers and not to shift the responsibility for 
financing this program to the Federal Government and away from the 
users, where it belongs. 


HuMAN Resource NEEDS 


It is an old adage that people are our most precious resource, but our 
legislative progress so far this year scarcely reflects that belief. Only a 
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handful of bills has been passed in this important field. There are many 
other human resource measures proposed by the Administration and 
now pending before the Congress which deserve prompt consideration. 


EDUCATION 


As the Congress resumes its work for the fall legislative session, some 
50 million young Americans are returning to elementary and secondary 
school classrooms all across the country. There they will pursue the edu- 
cation which is so important in broadening their horizons for the future 
and keeping our country progressive and free. Making sure that real edu- 
cational excellence is available to all of those children must rank high on 
any list of human resource priorities for our Nation. 

Constructive cooperation between the Administration and the Con- 
gress has already produced notable gains on this front over the past sev- 
eral years. The dismantling of dual school systems in the South is now 
virtually complete and the task of remedying school discrimination else- 
where in the country is proceeding harmoniously with forced busing being 
kept to a minimum. The National Institute of Education, which was cre- 
ated at my request by the Congress in 1972, is becoming the center for 
educational reform and innovation we hoped it could be. Total Federal 
outlays for education will reach $13.8 billion under my 1974 budget pro- 
posals—an increase of $4.8 billion over the 1969 level. 

Of crucial importance now, however, is whether those funds are 
being channeled in such a way as to purchase maximum educational 
benefit for the students they are intended to help. The experience of 
nearly a decade since the Federal Government shouldered a major school 
aid role under the Elementary and Secondary Education Act of 1965 indi- 
cates that these funds are not being use as effectively and equitably as 
they should be. Elementary and secondary education grant programs 
have proved so rigid, narrow, fragmented and encumbered with red 
tape that reform, consolidation, greater equity and simplification are 
now essential. 

It was to meet this need that I first asked the Congress early in 
1971 to shift most Federal education programs from a categorical grant 
basis to a special revenue sharing approach. The need is still unmet as 
another school year starts. The best remedy is contained in the principles 
of the education legislation which the Administration proposed in 1971 
and again in March of this year. The principles are more important than 
the question of how the bill is titled or who gets the credit. 

I realize that the Better Schools Act has encountered difficulties in 
the Congress. I believe, however, that an acceptable proposal can be 
developed, and I am ready to work closely with the Congress to see that 
this goal is accomplished. 

It will take political courage for the House and Senate to reject 
proposals which would perpetuate the more than 30 categorical grant 
programs perennially popular with legislators. But these programs are 
so tangled that we must move toward streamlining them and toward 
transferring key decision-making power out of the Washington bureauc- 
racy back to the State and local levels where it can be exercised more 
intelligently. But if the Congress will keep its attention focused on the 
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question of what best serves our school children, I believe it will recognize 
the need for prompt action. 

Another area of renewed interest this fall is busing. My position 
is well known. I am opposed to compulsory busing for the purpose of 
achieving racial balance in our schools. I continue to believe in the neigh- 
borhood school—in the right of children to attend schools near their 
homes with friends who live near them. I continue to believe that busing is 
an unsatisfactory remedy for the inequities and inequalities of educational 
opportunity that exist in our country, tragic as those discrepancies are. 
We have been working to end those discrepancies, and we will continue 
to do so. But we should also place effective and reasonable curbs on 
busing in a way which would aid rather than challenge the courts. Last 
year I proposed legislation designed to achieve this goal. I will continue 
to work with the Congress in an effort to enact legislation which will end 
involuntary busing for purposes of racial balance and concentrate our 
effort on true opportunity in education. 


WELFARE REFORM 


Another critical need in the human resource area is to overhaul 
our welfare system. Earlier this year I directed that vigorous steps be 
taken to strengthen the management of the welfare program through 
administrative measures and legislative proposals. I have further di- 
rected that the study of legislative proposals include a review not only 
of the basic welfare program but also its relationship to other programs 
designed to assist low-income families, such as food stamps, public hous- 
ing and medicaid. That study is now going forward, and I will be review- 
ing its results in the weeks ahead. 


MANPOWER TRAINING AND RELATED LEGISLATION 


A second basic concern of public policy in the area of human resources 
involves the effort to guarantee to all our people the opportunity and 
satisfaction of working at a good job for a good wage. The Administra- 
tion and the Congress have worked together effectively to foster the 
economic expansion which has now brought our total employment to 
record levels and has raised real wages significantly. In addition, we 
have taken important steps to improve the quality of the work environ- 
ment. These steps have included passage of the landmark Occupational 
Safety and Health Act of 1970 and a major overhaul of the unemploy- 
ment insurance system. 

But much remains to be done, especially for those workers on the 
fringes of the labor force whose low skills or other disadvantages leave 
them “on the outside looking in.” Massive Federal aid in the manpower 
training field, as in education, dates from the 1960’s—and here, too, it 
has become clear from the perspective of the 1970’s that reform must 
be the order of the day. A special revenue sharing approach permitting 
States and communities to tailor their own programs to local needs will 
get better results for the dollar than those achieved by inflexible categori- 
cal grant programs designed in Washington. 

In the face of Congressional rejection of my proposals in this area 
in 1971 and 1972, I directed the Secretary of Labor last January to imple- 


Volume 9—Number 37 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 


ment administratively the principles of manpower revenue sharing, in 
so far as possible under existing law. That effort is now going forward, 
but I am certainly prepared to work with the Congress to achieve this 
same goal through legislation. 

Working men and women will also be looking to the Congress this 
fall for action on three other bills which the Administration is requesting 
in their interest : 

—The Job Security Assistance Act, which would establish minimum 
benefit levels for State unemployment compensation programs 
and extend coverage to farm workers; 

—The Vocational Rehabilitation Act amendments, which would 
extend and improve job training programs for the handicapped, 
taking the place of an earlier measure whose severe over-spend- 
ing provisions and program distortions necessitated my veto in 
March; and 

—A constructive measure that would raise the minimum wage in 
light of the cost of living increases since the last such adjustment 
in 1968. Such legislation is essential to replace an earlier minimum 
wage bill which I felt compelled to veto last week because it would 
have hurt low-income workers and would have added to infla- 
tionary pressures in the economy. 


PENSION REFORM 


For most Americans, there are now two principal ways of providing 
for retirement. The first is the social security system, which is the largest 
system of its kind in the world and one of the most effective. The second 
is the system of private pension plans. Those plans now cover some 30 
million workers and pay benefits to another 6 million retired persons. 

As private pension plans have developed, certain flaws have also 
become apparent. The Federal Government should now act to help cor- 
rect them. I first asked the Congress to enact pension reform legislation 
in 1971 and, after 16 months of additional study and hearings, I submitted 
two new bills to the Congress in the spring of this year. 

One of these bills, the Retirement Benefits Tax Act, would give each 
worker greater rights in his pension plan and require that more money be 
put into it so that he will be more fully protected if he leaves his job before 
retirement. Unlike some of the alternative bills, it would also maintain 
strong encouragement for other employers to set up pension plans—an 
important provision since about half of the total private labor force is 
not covered at the present time. 

The second bill, the Employee Benefits Protection Act, would estab- 
lish tighter fiduciary standards for the administration of the more than 
$160 billion now invested in private pension and welfare funds. The un- 
scrupulous activity which has sometimes characterized the administra- 
tion of these funds in the past convinces me that the Federal Government 
should play a watchdog role. 

I am aware that several other pension proposals have support on 
Capitol Hill. A reasonable compromise seems in order, and my Adminis- 


tration is anxious to work with the Congress to achieve agreement in the 
months ahead. 
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HEALTH LEGISLATION 


In the field of health care and medical protection, the Administra- 
tion remains committed to a broad national health strategy which will 
eliminate financial barriers to needed medical help for every American 
family and will open to all our people the promise of longer, fuller lives 
with increasing freedom from disease. We have nearly doubled Federal 
outlays for health since I took office, and we have been mobilizing to 
conquer cancer and to fight other particularly cruel enemiies such as heart 
disease, and drug abuse. 

My number one priority in this field over the long term remains the 
building of a balanced health insurance partnership in which the public 
and private sectors join to bring the costs of quality care within every 
family’s reach. However, the present crowded calendars of key Congres- 
sional committees make it seem more likely to me that the real push for 
this reform must come in 1974. We will move forward this fall with the 
work needed for the introduction of legislation at an early date. 

An attainable goal for these final months of 1973 is passage of the 
Administration’s proposed Health Maintenance Organization Assistance 
Act, which would provide Federal money to demonstrate the promising 
innovation of group medical centers where quality care can be maxi- 
mized and costs minimized. The Senate has passed a bill to further the 
HMO concept. That bill, however, calls for a full-scale development 
effort rather than a limited demonstration program. A national develop- 
ment effort would require funding levels far beyond what is needed or 
what we can afford. The House is presently developing a bill which 
would be a fiscally responsible demonstration effort. If such a bill is passed 
by the full Congress, I will support it. 


LEGAL SERVICES CORPORATION 


The Administration will also work closely with the Congress in the 
weeks ahead to obtain final passage of our bill to establish a Legal Serv- 
ices Corporation which would provide the poor with quality legal repre- 
sentation, would be free from political pressures, and would include safe- 
guards to ensure its operation in a responsible manner. Legal Services 
legislation has passed the House. Nothing should now stand in the way of 
prompt Senate action. 

INDIAN LEGISLATION 


The steadfast policy of this Administration is to advance the oppor- 
tunities of American Indians for self-determination without bringing 
an end to the special Federal relationship with recognized Indian tribes. 
Ta that end, there are now six major pieces of legislation pending in the 
Congress which I proposed as long ago as July of 1970. This legislation 
would help to foster greater self-determination for the Indians, to ex- 
pand their business opportunities, and to provide better protection of 
their natural resources. Many Indian leaders have indicated strong sup- 
port for this legislation, and I would hope that the Congress will now 
act on it with the speed that it so clearly deserves. 
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PENSIONS FOR VETERANS 


This Administration strongly believes that the Nation owes a special 
debt to its veterans, and we have tried to fulfill that obligation by support- 
ing a number of improvements in veterans legislation. During the past 
four years, for instance, I have twice signed bills increasing the educa- 
tional benefits for veterans and, during the current year, I have signed 
into law bills covering health care and cemetery benefits. All of those 
bills were the product of close cooperation between the Congress and 
the Administration. 

The Congress is currently considering new pension legislation for 
veterans. With certain modifications, this bill would be a good first 
step toward the full reform which I believe to be necessary and which 
should be considered during the early days of the next session of the 
Congress. 

CONSUMER AFFAIRS 


Early in 1971, after the Congress had failed to act on my proposal 
to create an Office of Consumer Affairs, I established such an office by 
Executive order. The office is now a part of the Department of Health, 
Education and Welfare. In addition to playing an important role in 
forming Administration policy on consumer affairs and helping to edu- 
cate the public on better ways to make consumer choices, the office seeks 
to represent consumer interests in testimony before the Congress and acts 
as a general ombudsman for the individual consumer. 

I am convinced that we can do a good job for the consumer without 
excessive Federal intervention which could destroy the freedom of the 
American marketplace. However, I believe that more should be done 
in this field. To that end, I outlined this spring appropriate legislative 
specifications for establishing a separate Consumer Protection Agency 
and I am prepared to work further with the Congress on this issue. 


VOLUNTEERISM 


More than two years ago, in order to advance our tradition of vol- 
untary action, I created a new Federal agency called ACTION. That 
agency is now responsible for directing federally funded domestic volun- 
teer programs as well as the Peace Corps. ACTION has now proved to 
be an effective way of encouraging greater voluntary action here and 
abroad, and I am now anxious to place it on a more permanent footing. 
Accordingly, I ask that the Congress act this fall to provide legislative 
authority for this agency. Appropriate language for this legislation was 
agreed to prior to the August recess by a bipartisan group of sponsors in 
the House and Senate and by the Administration. I hope that this legis- 
lation will soon be sent to me for signature. 


BuiLpinc BetrER COMMUNITIES 


As we look back over the past decade, we can take pride in the fact 
that we have substantially slowed the processes of social upheaval in our 
cities. Yet by any yardstick, there is a great deal of work ahead if we are 


to make life in our communities as healthy and enriching as it should 
be. 
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It would be reassuring to believe that the expensive Federal Gov- 
ernment programs of the past have made great inroads on our urban 
problems, but that is clearly not the case. Many of the programs designed 
for this purpose, such as urban renewal and the Model Cities experiment, 
have not done the job that was expected of them and often have had a 
counterproductive impact. Consequently, I have recommended they 
be scrapped. We have learned from experience that we cannot cure our 
social ills simply by throwing money at them or dictating prescriptions 
from Washington. 

What we are seeking now is a set of new approaches and a set of 
new programs: we are seeking change that works. My Administration 
has proposed a series of initiatives which would guide us along a more 
productive path. I have been keenly disappointed that some Members 
of the Congress seem so interested in continuing programs that are proven 
failures that we are unable to gain a full hearing for new approaches that 
clearly deserve a chance. 

So far, the only significant legislative breakthrough this year has 
been the enactment of a modified highway bill, permitting some of the, 
money in the Highway Trust Fund to be used for vitally needed mass 
transit systems. This is a concept which I vigorously advocated and I 
signed it into law with a strong sense of pride and hope. Other Adminis- 
tration initiatives, however, still languish on Capitol Hill. To break the 
present stalemate, I am prepared to accept something less than the full 
legislative measures I have proposed. I would hope that in the same 
spirit some Members of the Congress would drop their insistence upon 
continuing the programs which have produced such limited social 
returns. 

THE BETTER COMMUNITIES ACT 


The Better Communities Act is the centerpiece of the legislative 
package which my Administration has sent to the Congress this year in 
the community development field. Embodied in this bill is a fundamen- 
tally different approach to the problems of community life. If it were 
passed, the Federal Government would continue to funnel money into 
our communities, but essential decisions on how that money was to be 
spent would no longer be made in Washington but at the local level. Five 
categorical grant programs and two loan programs which have proven to 
be inflexible and fragmented would be replaced and local governments 
would no longer be hamstrung by Washington’s red tape. 

I am aware that action on this bill has been delayed partly because 
some Members of the Congress wish to consider the Administration’s 
housing proposals simultaneously. As I indicated in March, I ordered an 
intensive six-month study of Government housing policies to be conducted 
before I submitted such proposals. That study has just been completed 
and I plan to submit shortly a new set of housing policy recommenda- 
tions to the Congress. When those recommendations arrive, I am hopeful 
that the Congress will move swiftly on both the Better Communities Act 
and the housing requests. Final action in 1973 may be an unrealistic goal, 
but I would certainly hope that we might have new laws on the books by 
early spring in 1974. 

Finally, it is important that the Congress pass the simple one-year 
extension of the FHA mortgage insurance programs which will expire 
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October 1. Last week the House of Representatives took constructive ac- 
tion by refusing to act on an extension bill which contained several un- 
desirable “Christmas tree” amendments. The Congress should now act 
swiftly and responsibly in order to prevent a repeat of the month-long 
gap in FHA insurance activity which occurred early this summer. 


RAILROADS 


There can be no doubt that the plight of the rail lines in the 17 
States of the Northeast and Midwest presents an immediate and far- 
reaching transportation problem. Six major railroad lines in this area are 
now bankrupt and shutdowns are threatened. The danger extends across 
the country because railroads in other parts of the Nation still use the 
bankrupt lines. A failure of any significant part of our Nation’s railroad 
system would impair our ability to move freight efficiently and cheaply 
to all parts of our Nation. 

The solution proposed by the Administration would provide for the 
restructuring of the railroad system so that new, privately-owned and 
economically viable rail systems could be developed from those now in 
bankruptcy. The Federal Government would provide some $125 million 
over an 18-month period to assist in this process. While we are always 
open to suggestions for improvement in our proposal, I feel that some of 
the alternatives which have been aired in the Congress—especially those 
which would merely postpone action or would saddle the Federal 
Government with a heavy financial burden, or could lead to quasi- 
nationalization—are beyond the pale of acceptability. Present bank- 
ruptcy proceedings and the possibility of liquidation make it imperative 
that the Congress act promptly to meet the emerging crisis. 

I will soon submit to the Congress my Transportation Improvement 
Act of 1973. This legislation is designed to address some of the outmoded 
and excessively restrictive regulatory procedures which affect the entire 
railroad industry. The steps recommended are critical to creating a 
healthy system of railroads for our Nation—a matter of increased urgency 
as we face environmental and energy problems. I urge prompt Congres- 
sional action on this important legislation. 


DISASTER PREPAREDNESS AND RELIEF 


This Administration has had ample opportunity to test our Federal 
programs for dealing with natural disasters. Since taking office in 1969, 
I have had to declare 147 major disasters in 42 States and 3 Territories. 
The year 1972—punctuated by Hurricane Agnes—proved to be a record- 
setting year in this respect: there were 48 major disasters, accounting in 
part for the food shortages we have had in 1973. 

As a result of these experiences, I am convinced that we can do a bet- 
ter job in preparing for disasters and in providing assistance to those who 
are hardest hit. I have proposed two major pieces of legislation designed 
to insure that 1973 will mark a turning point in the story of our disaster 
programs. 

The first of these measures is the proposed Disaster Preparedness 
and Assistance Act. This bill is based upon a major recent study of all dis- 
aster relief activities of the Federal Government. It is designed to provide 
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badly needed emphasis upon preventive measures and to encourage the 
use of insurance before disasters strike. It would increase the role of State 
and local officials in determining how Federal money would be spent in 
assisting disaster-stricken communities—and it would provide for auto- 
matic release of Federal funds in the case of major disasters. Red tape, 
bureaucratic delays, and Federal interference would be substantially re- 
duced, while Federal assistance would be provided more rapidly. The 
bill also includes generous grant features for those disaster victims unable 
to repay Government loans while continuing grants to help communities 
restore their public facilities. 

To date, this legislation, so vital to our efforts to mitigate disaster 
damage, has received only one perfunctory hearing in the Congress. It 
deserves more serious consideration. 

The second major Administration initiative in this area is the pro- 
posed Flood Disaster Protection Act. Flood insurance is a key part of any 
disaster assistance program. This bill would expand the flood insurance 
program by increasing insurance coverage from $6 to $10 billion. It would 
also require participation in the flood insurance program by communities 
that are known to be flood prone, so that residents of these communities 
would have more adequate protection and would help to bear a reason- 
able share of the cost. 

The Congress has moved rapidly on this bill; but unfortunately, 
in floor action this past week, the House added a number of amendments 
that would seriously hamstring the administration of the program and 
would badly erode its effectiveness. I hope that we can iron out our dif- 
ferences on these crippling amendments in a spirit of constructive com- 
promise that preserves the effectiveness of the bill for those who need it 
so badly. 


SELF-GOVERNMENT FOR THE DISTRICT OF COLUMBIA 


In 1969 I first proposed a series of actions intended to bring about 
an orderly transfer of political power to the people of the District of 
Columbia. I called for a Constitutional Amendment giving the District 
at least one representative in the House and such other additional repre- 
sentation as the Congress may approve. I proposed, and Congress enacted, 
legislation providing for an interim non-voting Congressional delegate 
and for the creation of a Commission on the Organization of the Govern- 
ment of the District of Columbia, the so-called Nelsen Commission. 

The Nelsen Commission’s recommendations deserve careful consid- 
eration. If enacted, these proposals would greatly strengthen the ca- 
pability and expand the authority of the City’s government and moderate 
the Federal constraints over its operation. Once again, I urge rapid ac- 
tion by the Congress. 

As the American Bicentennial dawns, I pledge the Administration 
to work receptively and cooperatively in this area to achieve true and 
effective self-government for the District of Columbia. 


FicHTInc CRIME AND Druc ABUSE 


In recent years, America’s peace officers, with the assistance and 
encouragement of Federal law enforcement agencies and with the support 
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of far-sighted legislation passed by the Congress, have made commendable 
inroads against crime. After 17 years of continuous and sometimes shock- 
ing increases in the rate of crime, the nationwide rate of serious crime 
went down in 1972. 

But this progress must not be taken as evidence that we can now re- 
lent in this struggle. Rather, we must redouble our efforts to restore law 
and order to America, whether it be in the boardrooms of our corpora- 
tions, in the halls of our government, or on our city streets. We must do all 
we can to make the present moment a decisive turning point so that our 
communities will once again be safe. Three of my legislative proposals 
are designed to do just that: a bill to modernize and reform the Federal 
Criminal Code; a heroin trafficking bill to crack down on drug pushers; 
and a bill to restore the death penalty for certain of the most serious 
Federal offenses. 

CRIMINAL CODE REFORM 


There is a compelling need for greater clarity and consistency in our 
criminal laws, especially in those which fall within the Federal ambit. 
The Federal Criminal Code, which dates back to 1790, has never been 
thoroughly revised. It is no longer a fully effective instrument for the 
administration of criminal justice—just as the national transport systems 
of 1790 would no longer be adequate to the demands of 20th century 
America. 

Since 1966, a number of public and private studies have been di- 
rected to the development of necessary reforms in the Federal Criminal 
Code. It is time that such reforms be undertaken. I have submitted a 
sweeping proposal for reform, based upon a five-year study by a bipar- 
tisan national commission. This measure would eliminate a number of 
inadequate, obsolete, or frivolous statutes from the Code and would re- 
order other statutes into a rational, integrated Code responsive to the 
needs of our modern society. 

Although extensive consideration has already been given to this 
matter by public and private commissions, I realize that a prudent Con- 
gress will still wish to study this matter carefully. Senator McClellan has 
also introduced his own proposals for comprehensive Code reform. Cer- 
tainly the best parts of each set of proposals can be joined as the legislative 
process goes forward. Fortunately, hearings have already begun in the 
Senate and I trust that both Houses will move with appropriate dispatch 
on this complex but vital endeavor. 


HEROIN TRAFFICKING ACT 


In spite of our encouraging progress in eliminating the scourge of 
drug abuse in America, we still have a long way to go in this vital work. 

The center of gravity for America’s drug problem rests in the area 
of “hard drugs”—with heroin at the top of the list. Heroin trafficking is 
involved with the entire spectrum of criminality, ranging from interna- 
tional organized crime to muggings on the street. It is one of the most 
remunerative areas of criminal activity and we will never be able to cope 
with it effectively until the sanctions we can bring to bear against it are 
as severe as its profits are attractive. 
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Recent studies have shown that tens of thousands of those arrested 
on narcotics charges are put right back on the street for periods ranging 
up to a year and more as they successfully play for time against the courts. 
More alarming still is the fact that many thousands of those convicted 
on narcotics charges are never sent to jail. Such facts mean that the 
penalties for hard drug trafficking are an ineffective deterrent when 
compared with the potential gains from this multi-billion dollar criminal 
activity. 

The conclusion is simple. We must have laws that will enable us to 
take heroin traffickers off the streets. I have submitted a proposal which 
would do precisely that. It would provide tough new penalties for heroin 
traffickers including minimum mandatory prison sentences. It would also 
allow a judge to consider the danger to the community before releasing 
arrested heroin traffickers on bail. 

Heroin traffic is a clear and present danger, the pernicious effects 
of which all reasonable men can agree upon. While many of the pro- 
posals which I have placed before the Congress may require extended 
consideration, the need for cracking down on the heroin traffic cannot 
reasonably be supposed to be among them. I ask therefore that the imme- 
diate attention of the Congress be given to legislation which would help 
us eliminate this market for misery. 


CAPITAL PUNISHMENT 


The death penalty is not a sanction to be employed loosely or con- 
sidered lightly, but neither is it to be ignored as a fitting penalty, in ex- 
ceptional circumstances, for the purpose of preventing or deterring crime. 
I wish to reaffirm my conviction that the death penalty should be re- 
stored for treason, assassination, acts of sabotage and espionage, which 
are particularly serious, and for violations of selected Federal laws in 
which death results. 

I am deeply troubled by the fact that our courts are often now de- 
prived of a credible sanction in their efforts against violent crime while 
prospective criminals are provided with the comfort and encouragement 
of knowing that they will often suffer only limited and mitigable conse- 
quences to themselves. I ask that the Congress continue its efforts to cor- 
rect this discrepancy. 


REFORM OF CAMPAIGN PRACTICES 


No subject over the last few months has so stirred public comment 
and reflection as the question of campaign practices. 

For nearly four months now, the Congress has had before it my 
proposal to establish a Non-Partisan Commission on Federal Election Re- 
form so that we could overhaul our campaign practices in a comprehen- 
sive, sound and expeditious manner. In light of the great interest of the 
public and the Congress in such reform, I am at a loss to understand 
why only the Senate has acted on this request. 

In order to have made any reform effective for the 1974 elections, 
the Commission should have been established and prepared to submit a 
report by December 1, as I initially proposed. Unfortunately, this oppor- 
tunity appears to be slipping by and the American public might well ask 
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whether the interest in reform is restricted to calling for changes rather 
than making changes. 

While the passage of time has already made it unlikely that reforms 
which spring from the Commission’s study could be made effective prior 
to the 1974 Congressional elections, it is not too late for the Congress to 
move forward to establish the Commission. 


PREPARING FOR THE BICENTENNIAL 


America is virtually on the eve of its Bicentennial anniversary. Yet a 
great deal of preparation remains to be accomplished in a relatively short 
time if our celebration of two hundred years of liberty is to be equal to the 
importance of the occasion. To this end, I have proposed the creation of 
an American Revolution Bicentennial Administration to continue and 
expand upon the work of the present American Revolution Bicentennial 
Commission. The House has passed a bill in this area and the Senate is 
moving toward final consideration of its version of the bill. 

We are moving rapidly toward a fixed point in time, and we must 
act swiftly if all agencies of the Federal Government, along with State, 
local, and private institutions, are to be given the maximum opportunity 
to prepare properly for the Bicentennial year. 

Since the expanded resources of the Arts and Humanities Endow- 
ments would be designed in part to aid in these preparations, I am also 
confident that the House and Senate conferees will soon complete needed 
action on the authorization bill for these two institutions. It is now widely 
recognized that both of the endowments are playing an effective role in 
enriching our cultural and intellectual life, and they continue to deserve 
our strong support. 


Metric CONVERSION 


Americans cherish tradition and our own way of doing things. Hav- 
ing been acculturated from childhood to the concepts of an inch, a mile, 
or a pound, we are understandably nonplussed when we consider the 
notion of a centimeter, a kilometer, a gram or a kilo. However, when we 
realize that the rest of the world is equally confused by our system of 
measurement, we must conclude, however sadly, that we are the ones 
who are out of step. 

In a world of integrated commerce and increasing personal ex-. 
change, it is only prudent for us to adjust our own conceptions and devices 
for measuring and delineating quantity. 

I have recommended to the Congress that it pass legislation to con- 
vert America to the metric system. This can be done in a reasonable 
manner, one which is not abrupt or disconcerting. I am pleased to note 
that the Administration’s proposal is presently before the appropriate 
House subcommittee. I ask that the Senate give equally expeditious con- 
sideration to effecting this necessary change. 


REORGANIZATION AUTHORITY 


The authority of the President to submit Reorganization Plans to 
the Congress lapsed in April of this year and has not yet been renewed. 
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This authority permits the President to organize programs and 
agencies in order to achieve the most effective and efficient performance. 
It is, therefore, an important executive management tool which pro- 
vides flexibility and increased capacity to respond to changing needs. 

This authority has been made available to every President for more 
than 25 years. It is essential that it be renewed with great dispatch. 


KEEPING THE PEACE 


For the first time in more than a decade, America is at peace. Now 
we must learn how to keep that peace—a task that is at least as demand- 
ing and in many ways even more subtle than the struggle to end a war. 

There is always a temptation after war to enter into a period of 
withdrawal and isolation. But surely we have learned from past lessons 
of precipitate disarmament that this temptation must be resisted. And 
surely we have also learned that our progress in securing peace is due 
in large measure to our continued military strength and to the stead- 
fast, responsible role we have played in the affairs of our world. 


DEFENSE SPENDING 


In recent years, it has been fashionable to suggest that whatever we 
want in the way of extra programs at home could be painlessly financed 
by lopping 5 or 10 or 20 billion dollars off the defense budget. This ap- 
proach is worse than foolhardy; it is suicidal. We could have the finest 
array of domestic programs in the world, and they would mean nothing 
if we lost our freedom or if, because of our weakness, we were plunged 


into the abyss of nuclear war. 

The world’s hope for peace depends on America’s strength—it de- 
pends absolutely on our never falling into the position of being the world’s 
second strongest nation in the world. 

For years now we have been engaged in a long, painstaking process 
of negotiating mutual limits on strategic nuclear arms. Historic agree- 
ments have already been reached and others are in prospect. Talks are 
also going forward this year aimed at a mutual and balanced reduction of 
forces in Europe. But the point of all these negotiations is this: if peace is 
to be preserved the limitations and the reductions must be mutual. What 
one side is willing to give up for free, the other side will not bargain for. 

If America’s peace and America’s freedom are worth preserving, 
then they are worth the cost of whatever level of military strength it takes 
to preserve them. We must not yield to the folly of breaching that level 
and so undermining our hopes and the world’s hopes for a peaceful 
future. 

Although my military budget—measured in constant dollars—is 
down by almost one-third since 1968, the Congress is now threatening 
further defense cuts which would be the largest since 1949. To take such 
- unilateral action—without exacting similar concessions from our adver- 
saries—could undermine the chances for further mutual arms limitations 
or reductions. I will therefore actively oppose these cuts. 

The arms limitations agreement signed with the Soviet Union last 
year has at last halted the rapid growth in the numbers of strategic 
weapons. Despite this concrete achievement, much needs to be done to 


Volume 9—Number 37 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 


ensure continued stability and to support our negotiation of a permanent 
strategic arms agreement. A vigorous research and development program 
is essential to provide vital insurance that no adversary will ever gain a 
decisive advantage through technological breakthrough and that mas- 
sive deployment expenditures will therefore not become necessary. Yet the 
Congress is in the process of slashing research and development funding 
below minimum prudent levels, including elimination of our cruise mis- 
sile and air defense programs. The Trident and B-1 programs, which are 
critical to maintaining a reliable deterrent into the next decade, are also 
facing proposals to cut them to the bone. 

On top of this, the Senate has approved a staggering and unaccept- 
able cut of 156,000 men in our military manpower. Such action would 
force us to reduce the number of ships in our Navy while the Soviet Union 
continues an unprecedented naval buildup and to reduce the size of our 
Army and Air Force while the Soviet Union and the Chinese continue 
to maintain far larger forces. 

In addition to these cuts, there is also a major Senate proposal re- 
quiring substantial unilateral troop withdrawals from Europe, a mistake 
that could begin a serious unraveling of the NATO alliance. Negotiations 
for mutual and balanced force reductions begin on October 30. On the 
very eve of negotiations, the troop cuts in Europe and the reduction in 
military manpower would destroy our chances of reaching an agreement 
with the Warsaw Pact countries to reduce troop levels in Europe on a 
mutual basis. If the Congress were to succeed in making these proposed 
cuts, the United States would be making far-reaching concessions even 
before the talks begin. 

Cuts in other defense programs are equally unacceptable. It is illogi- 
cal to cut America’s capabilities at the very time the Soviet Union in- 
creases hers. And it would be difficult to stabilize delicate situations in the 
Middle East and Asia if the Congress removes the influential tools which 
have made stability possible. 


FOREIGN ASSISTANCE ACT 


Another matter of prime concern to me is our commitment to a 
sound program of bilateral and multilateral foreign aid. Last spring 
I sent to the Congress reasonable requests for our economic and military 
assistance programs. These programs represent a central element in 
America’s ability to work with her allies to maintain peace and stability 
in the world. Unfortunately, the Congress has not treated these requests 
favorably. 

The House has already cut about 25 percent from the military aid 
program and the Senate has cut it by one-half. Not only have extra- 
ordinary cuts been made in the funding, but restrictive amendments have 
been added in committee and others may be suggested on the floor. I can- 
not stand by while these crucial programs are gutted in haste and reaction. 

Current foreign aid programs are being funded through a continuing 
resolution which ends on September 30. This approach is unsatisfactory, 
especially in light of demands resulting from North Vietnamese truce vio- 
lations in Cambodia. Yet the Congress continues not only to provide 
smaller dollar amounts but also to make unreasonable requests for access 
to sensitive information and impose counterproductive conditions on spe- 
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cific programs. Such demands are unacceptable; they would badly com- 
promise our ability to maintain security around the world. 

I intend to make every effort to increase the funding for fiscal year 
1974 security assistance requirements. I shall also strongly resist efforts 
by the Congress to impose unreasonable demands upon necessary foreign 
policy prerogatives of the executive branch. A spirit of bipartisan coopera- 
tion provided the steel which saw America through the Cold War and 
then through Vietnam. We must not jeopardize the great potential for 
peaceful progress in the post Vietnam era by losing that strong bipartisan 
spirit. 

To build a truly durable structure of peace, our progress in reforming 
the world’s trade and monetary systems must be accompanied by efforts 
to help the poorer countries share more equitably in the world’s growing 
prosperity. To this end, I ask the Congress to support our fair share of 
contributions to the multilateral development banks—both the proposed 
contributions now pending in the Congress and other proposals about 
which I am currently consulting with the Congress and which will be 
formally submitted in the near future. Our bilateral assistance programs 
are also an essential part of our effort to stimulate world development 
and I urge the Congress to give them full support. 

All these efforts represent short-range investments in peace and prog- 
ress which are of enormous long-range importance. To try to save a few 
dollars on these programs today could cost us far more tomorrow. 


CoNCLUSION 


With the Congress, the Administration and the people working to- 
gether during the coming weeks, we can achieve many of the goals de- 
scribed in this message. And we will work together most effectively if 
we remember that our ultimate responsibility is not to one political party, 
nor to one philosophical position, nor even to one branch of the Govern- 
ment. Our ultimate responsibility is to the people—and our deliberations 
must always be guided by their best interests. 

Inevitably, we will have different opinions about what those inter- 
ests demand. But if we proceed in a spirit of constructive partnership, 
our varying perspectives can be a source of greater creativity rather than 
a cause of deadlock. 

We already know that the year 1973 will be recalled in history books 
as the year in which we ended the longest war in American history. Let 
us conduct ourselves in the next four months so that 1973 will also be 
remembered as the time in which we began to turn the blessings of peace 
into a better life for all. 

RicHARD Nixon 
The White House, 
September 10, 1973. 


NoTE: For the President’s radio address on national legislative goals, see the preceding 
item. 
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IN THE UNITED STATES CourT oF APPEALS FOR THE 
District oF Co_umsia Circuit 


No. 73-1962 


RicHarp M. NIxoN, PRESIDENT OF THE UNITED STATES, 
PETITIONER, 


Vv. 


THE HonoraBie JOHN J. SirICA, UNITED STATES 
DISTRICT JUDGE, RESPONDENT, 


and 


ARCHIBALD Cox, SPECIAL PROSECUTOR, WATERGATE 
SPECIAL PROSECUTION FORCE, PARTY IN INTEREST. 


BrieF OF PETITIONER * 
ISSUES PRESENTED FOR REVIEW 


(a) Whether the District Court has jurisdiction to re- 
view a decision by the President of the United States to 
withhold records of his private conversations with his 
closest advisers from a grand jury if he deems disclosure 
to be contrary to the public interest. 


*In accordance with the option provided in the Clerk’s letter of 
September 4th, we are filing a single self-contained Brief in support 
of our Petition, rather then relying on our papers in the District 
Court with some supplementary memorandum. (We are filing a 
separate response to the Special Prosecutor’s Petition.) Thus it is 
not necessary for this Court to refer to the papers we filed in the 
District Court since so much of the arguments we made there as 
seem now presently relevant are incorporated in the present Brief. 

We feel obliged to note publicly what we stated in our letter to 
the Clerk on August 31st when we were first informally advised by 
the Clerk that briefs would be due on September 10th and argu- 
ment September 11th. We think that the schedule set by the Court 
has made it impossible for counsel to be as helpful to the Court 
as can properly be expected in a case of this importance. Despite 
the very short time allowed to us—we had told the Clerk we would 
need until September 14th—we have been able to prepare a self- 
contained Brief, rather than relying on the lower court papers, but 
the pressure of time makes it less than the best Brief that we could 
have done and less than the Court has a right to expect from coun- 
sel. We object equally to the fact that briefs are to be filed by both 
parties on the same day, rather than seriatim as is the usual practice, 
and that the parties will have no opportunity to address themselves 
in writing to the contentions of their opponents except in after- 
argument memoranda, to be filed by September 14th. This is an 
extraordinarily short period of time in which to prepare responsive 
papers, and in any event, argue now, brief later, has never been part 
of the tradition of American courts. 

We repeat what we said in our letter of August 31st: “Wise 
deliberation requires a certain measure of deliberateness. As Chief 
Justice Burger observed in his dissent in New York Times Co. v. 
United States, 403 U.S. 713, 752 (1971): ‘We all crave speedier 
judicial processes but when judges are pressured as in these cases 
the result is a parody of the judicial function.’ ” 
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(b) Whether the District Court has the authority to 
enforce a subpoena against a President of the United 
States by ordering the information demanded by the 
subpoena produced for in camera inspection, when the 
President has interposed a valid and formal claim of 
executive privilege. 


REFERENCES TO PARTIES AND RULINGS 


All parties to this cause are set forth in the caption. This 
cause seeks review only of the opinion and order of the 
Honorable John J. Sirica, Chief Judge of the United 
States District Court for the District of Columbia in Misc. 
No. 47-73 on August 29, 1973. Copies of this opinion 
and order are attached to the Petition for Writ of 
Mandamus. 

STATEMENT OF THE CASE 


This is a Petition, pursuant to Rule 21, Federal Rules 
of Appellate Procedure, requesting the Court to exer- 
cise its jurisdiction under 28 U.S.C. § 1651, the All Writs 
Act, and issue a Writ of Mandamus, to the Honorable 
John J. Sirica, Chief Judge of the United States District 
Court for the District of Columbia, directing the Honor- 
able John J. Sirica to vacate his Order entered on the 
29th day of August 1973 in the case of In re Grand Jury 
Subpoena Duces Tecum Issued to Richard M. Nixon, or 
Any Subordinate Officer, Official, or Employee with Cus- 
tody or Control of Certain Documents or Objects, Misc. 
No. 47-73, in the United States District Court for the 
District of Columbia. By this Order the Honorable John J. 
Sirica, pursuant to petition of the Special Prosecutor, 
Watergate Special Prosecution Force, ordered production 
of certain tape recordings for in camera inspection by said 
Honorable John J. Sirica to determine whether such tape 
recordings or portions thereof should be presented as evi- 
dence to an incumbent grand jury of the United States 
District Court for the District of Columbia. 

The proceedings below are detailed on pages 2 and 3 
of the Opinion below. On July 23, 1973, at the direc- 
tion of the Special Prosecutor, Watergate Special Prosecu- 
tion Force, the Clerk of the United States District Court 
for the District of Columbia issued a subpoena duces 
tecum to Richard M. Nixon, or any subordinate officer 
whom he designates who has custody or control of certain 
documents or objects, directing him to produce certain 
specified documents or objects as evidence before an in- 
eumbent grand jury. Specifically, the subpoena directed 
the President to turn over to the grand jury tape record- 
ings of meetings and telephone conversations between the 
President and several of his closest advisers in the period 
from June 20, 1972 to April 15, 1973, as well as several 
memoranda consisting of communications between the 
President’s advisers. 

On July 26, 1973, the President outlined his reasons for 
refusal to comply with those portions of the subpoena 
relating to tape recordings in a letter to the Honorable 


John J. Sirica. Also on July 26, 1973, the Special Prosecu- 
tor filed his verified petition for an order directing Richard 
M. Nixon, or any subordinate officer whom he designates, 
to show cause why the specified documents or objects 
should not be produced in response to the subpoena. Pur- 
suant to that petition, the Honorable John J. Sirica en- 
tered an order on July 26, 1973, directing Richard M. 
Nixon to show cause why the documents and objects de- 
manded should not be provided pursuant to the subpoena 
and setting the matter for hearing on August 7, 1973. 

On August 7, 1973, the President filed a Special Ap- 
pearance and Brief in Opposition. On that same day, the 
court entered an order directing a reply by the Special 
Prosecutor on or before August 13, 1973, a further reply 
by the President on or before August 17, 1973, and setting 
the matter for oral argument on August 22, 1973. 

Further briefs were filed in accordance with this sched- 
ule, and the District Court heard oral arguments at the 
designated time. Subsequently, on August 29, 1973, the 
District Court entered the order directing in camera in- 
spection of the materials sought by the subpoenas. The 
order was stayed five days to enable the parties to per- 
fect an appeal. Richard M. Nixon’s petition for Writ of 
Mandamus was filed and served on September 5, 1973, 
within the time limits of this stay. 


ARGUMENT 


I. Introduction 


Great cases, like hard cases, make bad law. For great cases 
are called great, not by reason of their rea] importance in shap- 
ing the law of the future, but because of some accident of im- 
mediate overwhelming interest which appeals to the feelings 
and distorts the judgment. These immediate interests exercise 
a kind of hydraulic pressure which makes what previously was 
clear seem doubtful, and before which even well settled prin- 
ciples of law will bend. 
Holmes, J., dissenting in Northern Securities Co. v. United 
States, 193 U.S. 197, 400-401 (1904). This case is a 
classic illustration of the danger against which Justice 
Holmes warned. 

The District Court, in a decision utterly without prec- 
edent, has held that it is for it, and not for the President, 
to decide whether the public interest requires that private 
Presidential conversations be kept confidential, and it has 
held that it may, by compulsory process, order the Presi- 
dent to produce recordings of these conversations if the 
Court determines to do so. 

As recently as a year ago such a ruling would have been 
unthinkable. The universal view of the legal community, 
as reflected in the literature, was that the courts lack 
power to substitute their judgment for that of the Presi- 
dent on an issue of this kind and that they lack power 
to compel a President to make production. It was, quite 
literally, hornbook law that “confidential communications 
to and from the President are inviolate to a judicial re- 
quest * * *.” Forkosch, Constitutional Law 131 (1963). 
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The change in the climate of legal and popular opin- 
ion that has made a ruling such as that of the District 
Court possible is the result of Watergate. The hydraulic 
force arising out of that sordid and unhappy episode has 
led men of great distinction to suppose that the Constitu- 
tion means something different today than it meant 
throughout all of our history and to contend that the need 
to exhaust every avenue of factual inquiry concerning 
Watergate ranks so high in our national priorities that it 
must be served, even if the cost is to impair markedly 
the ability of every President of the United States from 
this time forward to perform the Constitutional duties 
vested in him. 

It is no exaggeration to say that the revelations of 
Watergate have so sharpened the public appetite for more 
revelations that the claim of a Presidential right and re- 
sponsibility under the Constitution to maintain the con- 
fidentiality of Presidential conversations must run the 
gamut of a broadly held popular sentiment that the claim 
is probably unjust and is therefore presumably unsound. 
The President’s assertion of a right to maintain this con- 
fidentiality, a right relied on by every President since 
George Washington, is likened to the absolute claim of 
kings. His stand on an important Constitutional principle 
is viewed in many places with suspicion or even hostility. 
Despite his unprecedented cooperation with the investiga- 
tions by allowing his advisers to testify about relevant por- 
tions of the conversations in question, he stands accused in 
some quarters of obstructing rather than facilitating the 
investigations. 

Our submission on this appeal must acknowledge this 
Watergate phenomenon since it is an operative factor, 
though it is one that courts, judging in calmness and not 
moved by the passions of the moment, should be expected 
to ignore. We conceive it to be our task to demonstrate 
that the decision below was reached by casting the Con- 
stitution in the mold of Watergate rather than by apply- 
ing Constitutional practices and restraints to the facts of 
Watergate. It is our further responsibility to show that 
what may seem inevitably just in the heat and excitement 
of an unprecedented political scandal may prove inexo- 
rably corrosive to the principles and practices of a Con- 
stitution that must stand the test of a long and uncertain 
future and serve the needs of a changing culture and 
polity. 

With all respect, the decision below did not harmlessly 
walk the “middle ground” between an overbroad claim 
of privilege and an excessive demand for discovery. We 
do not doubt at all but that this was the well-intentioned 
aim of the distinguished judge of the court below. But in 
result, the ruling below, in decisive terms, came down 
squarely on the side of breaching the wall of confiden- 
tiality of Presidential communications. If sustained, that 
decision will alter the nature of the American Presi- 
dency profoundly and irreparably. If sustained, it will 


alter, equally irreparably, the delicate balance that has 
existed between three heretofore separate and co-equal 
branches of government. 

The issue on this appeal is whether the District Court 
had the power to do this. 

To put that issue in perspective we first consider the 
nature of the Presidency, the need for confidentiality in 
discharging the responsibilities of that office, and the 
separation of powers among the three branches of govern- 
ment, before turning to the specifics of how the court 
below erred. 


II. The Nature of the Presidency 


No issue occupied more of the attention of the Framers 
of the Constitution than did the creation of the Executive. 
The divergence of views between the large states and the 
small states on representation in the Legislative Branch 
may have been potentially more divisive, but the Great 
Compromise on that was reached at a comparatively early 
stage of the work of the Constitutional Convention. Ques- 
tions about the Executive, on the other hand, occurred 
and recurred throughout the long summer in Philadelphia. 
As early as July 26, 1787, Colonel George Mason said, 
in the Convention debates: “In every Stage of the Ques- 
tion relative to the Executive, the difficulty of the sub- 
ject and the diversity of the opinions concerning it have 
appeared.” 2 Farrand, Records of the Federal Convention 
of 1787 118 (rev. ed. 1966) (hereafter “Farrand”’). The 
difficulty and diversity persisted. After the Convention 
had brought its labors to a conclusion, James Madison 
wrote to Thomas Jefferson reporting on what had been 
accomplished. In that letter, on Oct. 24, 1787, Madison 
said: “The first of these objects, as respects the Executive, 
was peculiarly embarrassing. On the question whether it 
should consist of a single person, or a plurality of co- 
ordinate members, on the mode of appointment, on the 
duration in office, on the degree of power, on the re- 
eligibility, tedious and reiterated discussions took place.” 
3 Farrand 132. 

Modern historians have traced the difficulties the 
Framers had before they ultimately came to create a strong 
Executive. They are well described by Clinton Rossiter: 

The progress of the Convention toward this decision was 
labored and uncertain, however, and it often seemed that the 
hard lessons of the previous decade would be wasted on a major- 
ity of the delegates. Persistent voices were raised against almost 
every arrangement that eventually appeared in Article II, and 
Wilson and his colleagues were able to score their final success 
only after a series of debates, decisions, reconsiderations, refer- 
ences to committees, and private maneuvers that still leave the 
historian befuddled. I have followed the tortuous progress of 
the incipient Presidency through Madison’s Notes four times, 
and I am still not sure how the champions of the strong execu- 
tive won their smashing victory. It can be said for certain, how- 
ever, that at least eight decisions on the structure and powers 
of the executive were taken at different stages of the proceed- 
ings, and that out of these arose the Presidency. Every one of 


these decisions, with one partial exception that history was 
shortly to remedy, was taken in favor of a strong executive. 
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Rossiter, The American Presidency 55 (1956).” 

The result of these deliberations was to create an officer 
who is Chief of State, Chief Executive, Chief Diplomat, 
Commander in Chief, and Chief Legislator.’ Jd. at 16. He 
is also, as the Supreme Court has recognized, more than 
any other officer of government the representative of all 
of the people. Myers v. United States, 272 U.S. 52, 123 
(1926). The Presidency is “our one truly national politi- 
cal institution. * * * It is a priceless symbol of our continu- 
ity and destiny as a people. Few nations have solved so 
simply and yet grandly the problem of finding and main- 
taining an office of state that embodies their majesty and 
reflects their character.” Rossiter, The American Presi- 
dency 163 (1956). 

It is because of the unique position that the Presidency 
has in our governmental scheme that it must carry with 
it unique attributes and that a President, while he holds 
that office, cannot be and is not treated by the law in the 
same fashion as a private citizen or even a lower officer 
in the Executive Branch. The District Court thought that 
decisions concerning lesser governmental officers can be 
applied interchangeably to the President and suggested, at 
page 10 of its Opinion, that our argument to the con- 
trary “tends to set the White House apart as a fourth 
branch of government.” But to recognize that there is a 
difference between the President, on the one hand, and 
the Secretary of State or a local postmaster on the other, 
is merely to observe a distinction that has been drawn at 
least since Marbury v. Madison, 1 Cranch (5 U.S.) 137, 
165 (1803), and Kendall v. United States ex rel. Stokes, 
12 Pet. (37 U.S.) 524, 610 (1838). 

Because of the great role entrusted to the Presidency 
by the Constitution and because the President alone is 
representative of the whole country, there are important 
respects in which he is not treated by the law in the same 
fashion as are others. “Politically and symbolically, the 
President and the Republic are one—-so closely tied that 
it is scarcely possible for either to gain and the other to 
lose, or for either to be wounded without the other being 
scarred.” Hughes, The Living Presidency 85-86 (1973). 
The Supreme Court has said that 

as the President is elected for four years, with the mandate of 

the people to exercise his executive power under the Con- 

stitution, taere would seem to be no reason for construing 

that instrument in such a way as to limit and hamper that 

power beyond the limitations of it, expressed or fairly implied. 
Myers v. United States, 272 U.S. 52, 123 (1926). 

To argue, as we shall, that it is for the President to 
determine what the public interest permits by way of 


? In view of that history, the statement of the District Court, at 
page 10 of its Opinion, that early in the Convention the delegates 
cautioned each other concerning the dangers of giving the Executive 
immoderate power—citing to the discussions of June 1, 1787—and 
that “this attitude persisted throughout the Convention ** *,” is of 
questionable accuracy. 

* Over the course of our history practice has entrusted other func- 
tions to the President, including that of Chief of Party. Truman, 
— Speaks 7 (1960) ; Rossiter, The American Presidency 16 
al 56) 


disclosure of his confidential conversations, and to further 
argue, as we shall, that the President is not subject to 
compulsory process from the courts, is not to suggest in 
the slightest that the President has the attributes of a king. 
The Framers had had personal experience with a king, 
and were greatly concerned that the Executive they were 
creating not be a poorly-disguised substitute for George 
III. The entire 69th Federalist is devoted to an analysis 
by Alexander Hamilton of the differences between a 
President and a king, and will not be quoted here since 
it demands reading in full. A similar differentiation is 
made in a letter from one of the members of the Conven- 
tion, Pierce Butler, on May 5, 1788, to Weedon Butler. 
3 Farrand 301. The views of another Framer, Abraham 
Baldwin, were set out, with spellings and abbreviations 
appropriate to the age, in the diary of Ezra Stiles, report- 
ing a conversation he had with Baldwin on Dec. 21, 1787. 
As to a President, it appeared to the Opin. of Convention, 
that he shd be a Character respectable by the Nations as well 
as by the foederal Empire. To this End that as much Power 
shd be given him as could be consistently with guardg against 
all possibility of his ascending in a Tract of years or Ages to 
Despotism & absolute Monarch:—of which all were cautious. 
Nor did it appear that any Members in Convention had the 
least idea of insidiously layg the Founda of a future Monarchy 
like the European or Asiatic Monarchies either antient or 
modern. But were unanimously guarded & firm against every 
Thing of this ultimate Tendency. Accordinly they meant to 
. give considerable Weight as Supreme Executive, but fixt him 
dependent on the States at large, and at all times impeachable. 

3 Farrand 168. 

A king rules by inheritance. The President holds office 
because 45 million of his fellow citizens voted to extend his 
term for four more years. As a famous student of the 
American system observed, “It used to be thought that 
hereditary monarchs were strong because they reigned by 
a right of their own, not derived from the people. A Presi- 
dent is strong for the exactly opposite reason, because his 
rights come straight from the people.” 1 Bryce, The 
American Commonwealth 62 (1889). 

A king rules for life. A President holds office for not 
more than two terms. A king claims personal immunity 
from the process of the courts, while the special position 
of the President with regard to the courts attaches to the 
office, and not to the man. The President is in no sense 
above the law—but he is responsible to the law in a spe- 
cific fashion that the Framers, with the utmost care, wrote 
into the Constitution. The matter was well put by Attor- 
ney General Stanbery in his argument in Mississippi v. 
Johnson, 4 Wall. (71 U.S.) 475, 484-485 (1867) : 


It is not upon any peculiar immunity that the individual has 
who happens to be President; upon any idea that he cannot 
do wrong; upon any idea that there is any particular sanctity 
belonging to him as an individual, as is the case with one 
who has royal blood in his veins; but it is on account of the 
office that he holds that I say the President of the United 
States is above the process of any court or the jurisdiction 
of any court to bring him to account as President. There is 
only one court or quasi court that he can be called upon to 
answer to for any dereliction of duty, for doing anything that 
is contrary to law or failing to do anything which is according 
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to law, and that is not this tribunal but one that sits in an- 
other chamber of this Capitol. There he can be called and 
tried and punished, but not here while he is President; and 
after he has been dealt with in that chamber and stripped of 
the robes of office, and he no longer stands as the representa- 
tive of the government, then for any wrong he has done to 
any individual, for any murder or any crime of any sort which 
he has committed as President, then and not till then can he 
be subjected to the jurisdiction of the courts. Then it is the 
individual they deal with, not the representative of the people. 

The Framers of the Constitution were not starry-eyed 
dreamers. They were hard-headed men, who had fought 
a successful revolution. In the course of their delibera- 
tions they came ultimately to conclude that the success of 
their infant Republic was dependent on vesting great 
powers in a strong Executive. They knew perfectly well 
that these great powers might be abused, but they had 
confidence in the remedy they provided in case of any 
abuse. 

A very revealing interchange took place on September 
15th, only two days before the final adoption of the Con- 
stitution. Governor Randolph moved to except cases of 
treason from the power of the President, granted by Ar- 
ticle II, § 2, J 1, to pardon offenses against the United 
States. In support of his motion he argued: 

The prerogative of pardon in these cases was too great a 


trust. The President may himself be guilty. The Traytors may 
be his own instruments. 


He was answered by James Wilson: 


Pardon is necessary for cases of treason, and is best placed in 
the hands of the Executive. If he be himself a party to the guilt 
he can be impeached and prosecuted. 
Randolph’s motion failed by a vote of eight states to two, 
with one divided. 2 Farrand 626-627. 

A rather detailed discussion of the impeachment provi- 
sions of the Constitution is in order. This is not because we 
think that there is any ground on which President Nixon 
might be subject to impeachment. There is no such 
ground. He has been party to no crime. His discussion of 
Watergate with his advisers has at all times been in ac- 
cordance with his constitutional duty, under Article II, 
§ 3, to “take Care that the Laws be faithfully executed.” 
But the understanding the Framers had about impeach- 
ment is central to their understanding of the role of the 
President and his relation to the laws. 

The key provision is Article I, § 3, | 7. It reads: 
Judgment in Cases of Impeachment shall not extend further 
than to removal from Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit under the United 
States: but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, ac- 
cording to Law. * 

There are three presently relevant things that should 

be noted about the debates in the Convention and the 
provision that resulted from them. First, it is as clear as 


“Except for punctuation and capitalization, this provision was 
finally adopted precisely as it had been recommended by the Com- 
mittee on Detail on August 6th. In that report, it appeared as 
Article XI, § 5. 


any Constitutional proposition can be that an incumbent 
President is not subject to criminal prosecution. He is 
amenable to the criminal laws, but only after he has been 
impeached and convicted, and thus stripped of his high 
office. The text of Article I, § 3, ] 7, points so explicitly 
in that direction that it hardly requires exposition, and the 
legislative history is wholly in accord. We have already 
quoted the remark of James Wilson that if the President 
himself be “‘a party to the guilt he can be impeached and 
prosecuted.” 2 Farrand 626. And on September 4, in the 
recurring debate on whether impeachments should be 
tried by the Senate or by the Supreme Court, Gouverneur 
Morris said : 
A conclusive reason for making the Senate instead of the 
Supreme Court the Judge of Impeachments, was that the lat- 
ter was to try the President after the trial of the impeachment. 
2 Farrand 500. 
There is literally nothing in all of the records of the 
Convention to suggest that any delegate had any contrary 
view. This reading of the language in question was 
put forward twice by Hamilton in the Federalist Papers. 
In the 65th Federalist he wrote: 
The punishment which may be the consequence of conviction 
upon impeachment, is not to terminate the chastisement of the 
offender. After having been sentenced to a perpetual ostracism 
from the esteem and confidence, and honors and emoluments 
of his country, he will still be liable to prosecution and punish- 
ment in the ordinary course of law. 

The Federalist, No. 65, at 426 (Modern Library ed. 

1937). 
He returns to the point in the 69th Federalist, and uses 
it there to illustrate an important distinction between a 
President and a king. 
The President of the United States would be liable to be im- 
peached, tried, and, upon conviction of treason, bribery, or 
other high crimes or misdemeanors, removed from office; and 
would afterwards be liable to prosecution and punishment 
in the ordinary course of law. The person of the king of Great 
Britain is sacred and inviolable; there is no constitutional tri- 
bunal to which he is amenable; no punishment to which he 
can be subjected without involving the crisis of a national 
revolution. 

The Federalist No. 69, at 446 (Modern Library ed. 

1937). 

So far as we are aware, this proposition has not been 
challenged by the Special Prosecutor or the District 
Court.* It is relevant here because there seems to be a 
suggestion at pages 19-22 of the Opinion that an other- 


° There have been press reports that Raoul Berger, the author of 
a recent work on impeachment, takes a contrary position. New York 
Law Journal, August 23, 1973, p. 1. His book, however, supports 
the view we have expressed. He says that Article I, § 3, | 7 “sharply 
separates removal from office from subsequent punishment after 
indictment * * *. Removal would enable the government to re- 
place an unfit officer with a proper person, leaving ‘punishment’ to 
a later and separate proceeding, if indeed the impeachable offense 
were thus punishable.” Berger, Impeachment: The Constitutional 
Problems 79 (1973). He later speaks of the “separation of removal 
from subsequent indictment and conviction” and of “the division 
they had instituted between impeachment and subsequent indict- 
ment.” Id. at 85. 
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wise valid claim of privilege by the President would be 
overriden if the evidence sought would show that the 
President himself had been guilty of a crime. But if there 
were such evidence of crime against an incumbent Presi- 
dent—and there is none in this case—it could not be 
relevant to the work of a grand jury or of the District 
Court because of the inability to indict a President prior 
to impeachment. 

A second important theme that runs through the de- 
bates of the Convention is whether the President should 
be answerable, on an impeachment, to the courts or to 
the Senate. On June 13th the Committee of the Whole 
adopted a resolution offered by Messrs. Randolph and 
Madison to give the national Judiciary jurisdiction of 
“Impeachments of any national officers.” 1 Farrand 224. 
On July 18th, however, the Convention itself voted unani- 
mously to remove the language giving the courts jurisdic- 
tion of impeachments. 2 Farrand 39. This did not end 
the matter. The report of the Committee on Detail, on 
August 6th, would have given the Supreme Court origi- 
nal jurisdiction “in cases of Impeachment.” 2 Farrand 
186. A subsequent committee, however, recommended on 
September 4th that the trial of impeachments be by the 
Senate, 2 Farrand 493, and this was approved on Septem- 
ber 8th by vote of nine states to two. 2 Farrand 547. See 
the report of the debate on this issue at 2 Farrand 551- 
553. 

The significance of the foregoing history is that it is not 
mere chance or inadvertence that the President is made 
answerable to the Senate, sitting as a Court of Impeach- 
ment. The Framers repeatedly considered making him 
answerable to the Judiciary, and they twice rejected pro- 
posals to this effect. 

Finally, it should be observed that there was no senti- 
ment whatever in the Convention for providing restraints 
other than impeachment against a President. The argu- 
ment went quite the other way. There was sentiment in 
the Convention that a President should not be subject even 
to impeachment and that it would be enough that he 
served for a limited term and would answer to the people 
if he chose to stand for reelection. 

This point was extensively debated on July 20th, with 
the motion to strike out the impeachment provision offered 
by Charles Pinckney ® and Gouverneur Morris. 2 Far- 


*That the motion should have been made by Pinckney, who 
observed that the President “ought not to be impeachable whilst 
in office,” 2 Farrand 64, is of interest, in view of the weight the 
District Court gave, at pages 4 and 5 of its Opinion, to a speech 
Pinckney made in the Senate 13 years later. The District Court 
was quite understandably misled about the meaning of that speech 
by the ellipsis resorted to by the usually estimable Farrand in 
choosing excerpts of the speech to reprint. The privileges to which 
Pinckney was addressing himself in his speech on March 5, 1800, 
had nothing whatever to do with the kind of privilege at issue in 
this case. Pinckney was arguing against the proposition that the 
Senate could punish, as the English Parliament could do, a news- 
paper for critical remarks about the Senate, punishment that would 
have come without trial in a court and without a prior law de- 
fining the kinds of conduct that would be regarded as a breach of 


rand 64-69. The arguments in favor of the Pinckney mo- 
tion seem unpersuasive, and indeed during the course of 
the debate on it Morris admitted that the discussion had 
changed his mind. But the debate is interesting because 
those who opposed the Pinckney motion, and supported 
retention of impeachment, made it clear that this was the 
means by which they considered that the President was 
subject to law. Thus Colonel George Mason said: 

No point is of more importance than that the right of impeach- 

ment should be continued. Shall any man be above Justice? 

Above all shall that man be above it, who can commit the 


most extensive injustice? When great crimes were committed he 
was for punishing the principal as well as the Coadjutors. 


2 Farrand 65. And again Elbridge Gerry 

urged the necessity of impeachments. A good magistrate will 

not fear them. A bad one ought to be kept in fear of them. 

He hoped that maxim would never be adopted here that the 

chief Magistrate could do no wrong. 
2 Farrand 66. By a vote of eight states to two the Pinckney 
motion was defeated and the Convention agreed that the 
Executive should be removable on impeachments. 2 Far- 
rand 69. But it is only conviction in the Senate that leads 
to this result. On Sept. 14th the Convention rejected, by 
a vote of eight states to three, a proposal that an officer 
impeached by the House be suspended from office until 
tried and acquitted by the Senate. 2 Farrand 612-613. 

This lengthy examination of the proceedings of the 
Constitutional Convention has established that the Fram- 
ers deliberately chose to provide a strong Executive and 
they deliberately chose one particular means of guarding 
against abuse of the powers they entrusted to him. He is 
immune, unless and until he has been impeached, from 
the sanctions of the criminal law, impeachment is the 
device that ensures that he is not above justice, and trial 
of impeachments is left to the Senate and not to the 
courts. 
Those principles have been understood by the Supreme 

Court. In the early and leading case of Marbury v. Madi- 
son, 1 Cranch (5 U.S.) 137, 165 (1803), the Court said: 


By the Constitution of the United States, the President is 
invested with certain important political powers, in the exer- 
cise of which he is to use his own discretion, and is accountable 
only to his country in his political character, and to his own 
conscience. 


Congressional privilege. The full speech appears in Annals of Con- 
gress, Sixth Congress 67-83 (1800), and the particular excerpts 
quoted by the District Court are from pages 72 and 74. The three 
sentences that precede the statement, quoted by the District Court, 
that “(nJo privilege of this kind was intended for your Executive 
* * *” are as follows: 


If a man meets him walking alone in the streets and insults 
him, or if one of ruffian manners should enter his house, and 
even abuse him there, has your President any privileges like 
these? Can he commit and imprison without a trial? No sir, 
he must resort to the laws for satisfaction, where the person 
charged with the outrage will be heard, and where each party 
will have justice done them, by men who ought to be so im- 
partially summoned as that no undue bias will be found, when 
they come to decide. : 


Id. at 74. 
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Thirty-five years later, in Kendall v. United States ex rel. 
Stokes, 12 Pet. (37 U.S.) 524, 610 (1838), the Court 
said: 
The executive power is vested in a President; and as far as 
his powers are derived from the Constitution, he is beyond the 
reach of any other department, except in the mode prescribed by 
the Constitution through the impeaching power." 

We are wholly mindful of weighty warnings against 
the view that “the great clauses of the Constitution must 
be confined to the interpretation which the framers, with 
the conditions and outlook of their time, would have 
placed upon them * * *.” Home Building & Loan Assn. 
v. Blaisdell. 290 U.S. 398, 443 (1934). But if the provi- 
sions of the Constitution that we have been discussing can 
fairly be said to have taken on new meaning with the 
passage of years, and with the emergence of new prob- 
lems, surely any change must be in the direction of 
strengthening the independence of the Presidency, rather 
than creating new hobbles on it. Today, far more than in 
George Washington’s time, the nature of our country and 
of the world insistently requires a President who is free to 
act as the public interest requires, within the framework 
created by the Constitution. 

But for purposes of the present litigation we need not 
assert any increase in Presidential powers or Presidential 
independence. The relief we seek is required in view of 
powers every President has had since the inception of the 
Republic and in view of the degree of independence the 
Framers quite deliberately gave to that great officer. 


III. The Need for Confidentiality 


There has long been general recognition that high of- 
ficers in every branch of government cannot function ef- 
fectively unless they are able to preserve the confidentiality 
of their communications with their intimate advisers. In 
Environmental Protection Agency v. Mink, 410 U.S. 73, 
87 (1973), the Court quoted with approval the state- 
ment of Justice Reed, sitting by designation in the Court 
of Claims, in Kaiser Aluminum & Chemical Corp. v. 
United States, 157 F.Supp. 939, 946 (Ct.Cl. 1958) : 

There is a public policy involved in this claim of privilege for 
this advisory opinion—the policy of open, frank discussion 
between subordinate and chief concerning administrative action. 
Discussions of this kind are regarded as privileged “for the 
benefit of the public, not of executives who may happen 
to then hold office,” id. at 944, since it is the public that is 
served when those who represent it are able to make im- 
portant decisions with the wisdom that only open and 


* See also the observations in 1 Bryce, The American Common- 
wealth 89 (1889) : 


The President is personally responsible for his acts, not indeed 
to Congress, but to the people, by whom he is chosen. No 
means exist of enforcing this responsibility, except by impeach- 
ment, but as his power lasts for four years only, and is much 
restricted, this is no serious evil. 


frank discussion can provide. Judge Robinson has spelled 
out this point more fully: 
This privilege, as do all evidentiary privileges, effects an ad- 
justment between important but competing interests. There is, 
on the one hand, the public concern in revelations facilitating 
the just resolution of legal disputes, and, on the other, oc- 
casional but compelling public needs for confidentiality. In 
striking the balance in favor of nondisclosure of intra-govern- 
mental advisory and deliberative communications, the privilege 
subserves a preponderating policy of frank expression and dis- 
cussion among those upon whom rests the responsibility for 
making the determinations that enable government to oper- 
ate, and thus achieves an objective akin to those attained by 
other privileges more ancient and commonplace in character. 
Nowhere is the public interest more vitally involved than in 
the fidelity of the sovereign’s decision- and policy-making 
resources. 
Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 
318, 324-325 (D.D.C. 1966), aff'd on the opinion below 
128 U.S. App. D.C. 10, 384 F. 2d 979, cert. denied 389 
U.S. 952 (1967). See also 5 U.S.C. § 552(b) (5); Rog- 
ers, The Right to Know Government Business From the 
Viewpoint of the Government O fficial, 40 Marq. L. Rev. 
83, 89 (1956). 

The Framers understood perfectly well that enlight- 
ened decision-making requires the kind of frank and free 
discussion that can only be had when confidentiality is 
absolutely assured. On May 29, 1787, one of the first acts 
of the Constitutional Convention was the adoption of the 
following rule: “That nothing spoken in the House be 
printed, or otherwise published, or communicated with- 
out leave.” 1 Farrand 15. On July 25th they agreed that 
the Committee on Detail could be provided with copies 
of the proceedings of the Convention, but defeated a mo- 
tion that would have allowed delegates to the Convention 
to have copies of the resolutions that had thus far been 
agreed to. 2 Farrand 115. As one of their final acts, on 
September 17th they directed that all of the records of 
the Convention be turned over to George Washington, 
who had been President of the Convention. 2 Farrand 
648. It was not until 1819, in response to a resolution 
of Congress adopted the preceding year, 3 Stat. 475 
(1818), that the Journal of the Convention, a bare rec- 
ord of motions and votes that did not report the speeches 
of the delegates, was made public. The fullest record of 
the proceedings of the Convention is in Madison’s Notes. 
As late as 1831, 44 years after the Convention, Madison 
thought it was not yet appropriate for those Notes to be 
made public, 3 Farrand 497, and they were not published 
until 1840, four years after his death. 1 Farrand xv. 

Contemporaneous records reflect the great value the 
Framers attached to preserving the confidentiality of the 
Convention records. On June 6, 1787, shortly after the 
Convention opened, Madison wrote to Thomas Jefferson, 
and said: 

It was thought expedient in order to secure unbiassed discus- 


sion within doors, and to prevent misconceptions & miscon- 
structions without, to establish some rules of caution which 
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will for no short time restrain even a confidential communica- 
tion of our proceedings. 
3 Farrand 35. In 1792, in response to anonymous charges 
about positions he supposedly had taken within the Con- 
vention, Alexander Hamilton said: 
Had the deliberations been open while going on, the clamours 
of faction would have prevented any satisfactory result. Had 
they been afterwards disclosed, much food would have been 
afforded to inflammatory declamation. Propositions, made with- 
out due reflection, and perhaps abandoned by the proposers 


themselves on more mature reflection, would have been handles 
for a profusion of ill-natured accusation. 


3 Farrand 368 (emphasis in original ) . 

In 1796 President Washington, who had had custody of 
the records of the Convention, made reference to what the 
Journal of the Convention would show on one matter in 
the course of his message to the House of Representatives 
refusing to provide that body with information it had 
sought about the Jay Treaty. Annals of Congress, Fourth 
Congress, First Session 761 (1796). Madison immediately 
protested that it was improper for the President to breach 
the confidentiality of the Convention proceedings in this 
way, making his protest both in a letter to Jefferson on 
April 4, 1796, and in a speech two days later in the House 
of Representatives. 3 Farrand 372. Many years later 
Madison told a visitor that he thought “no Constitution 
would ever have been adopted by the convention if the 
debates had been public.” * 3 Farrand 479. 

Similarly one may wonder whether the great decision in 
Brown v. Board of Education, 347 U.S. 483 (1954), 
would have been unanimous if the conferences of the 
Justices with regard to it had not been held under condi- 
tions of absolute confidentiality? Would President Nixon’s 
historic initiatives in bringing the Vietnam War to an 
honorable end and in opening channels of communica- 
tion with the Peoples Republic of China have occurred if 
his discussions with his advisers that led up to these had 
not been within the seal of confidentiality that has always 
attached to Presidential conversations? Or, as a leading 
scholar has pertinently inquired, would the Civil Rights 
Act of 1964 ever have been enacted if President John- 
son had not been able to talk in complete confidence with 
Senators and others? See Black, Mr. Nixon, the Tapes, 
and Common Sense, N.Y. Times, Aug. 3, 1973, p. 31. 

This case concerns the ability of the President to enjoy 
confidentiality in carrying out his official duties. But this 
important privilege is not one that is available only to 
assist the functioning of the President, or the Executive 
Branch generally. As Judge Wilkey recently wrote, “the 
privilege against disclosure of the decision-making proc- 
ess is a tripartite privilege, because precisely the same 
privilege in conducting certain aspects of public busi- 


* President Madison thus anticipated the view of the most dis- 
tinguished modern student of the Constitution, Paul Freund, who 
has said: “I sometimes wonder irreverently whether we would have 
had a Constitution at all if the Convention had been reported by 
daily columnists.” Hughes, The Living Presidency 33 n. * (1973). 


ness exists for the legislative and judicial branches as well 
as for the executive.” Soucie v. David, 145 U.S.App.D.C. 
144, 157, 448 F.2d 1067, 1080 (1971) (concurring 
opinion ). 
Although Professor Arthur Selwyn Miller and a col- 
laborator have recently argued to the contrary, Miller 
Sastri, Secrecy and the Supreme Court: On The Need for 
Piercing the Red Velour Curtain, 22 Buff. L. Rev. 792 
(1973), it has always been recognized that judges must 
be able to confer with their colleagues, and with their law 
clerks, in circumstances of absolute confidentiality. Justi 
Brennan has written that Supreme Court conferences are 
held in “absolute secrecy” for “obvious reasons.” Brennan, 
Working at Justice, in An Autobiography of the Supreme 
Court 300 (Westin ed. 1963). Justice Frankfurter had 
said that the “secrecy that envelops the Court’s work” is 
“essential to the effective functioning of the Court.” 
Frankfurter, Mr. Justice Roberts, 104 U.Pa.L.Rev. 311, 
313 (1955). And only two years ago Chief Justice Burger 
analogized the confidentiality of the Court to that of the 
Executive, and said: 
No statute gives this Court express power to establish and 
enforce the utmost security measures for the secrecy of our 
deliberations and records. Yet I have little doubt as to the 
inherent power of the Court to protect the confidentiality of 
its internal operations by whatever judicial measures may be 
required. 

New York Times Co. v. United States, 403 U.S. 713, 752 

n. 3 (1971). 

The Judiciary works in conditions of confidentiality and 
it claims a privilege against giving testimony about the 
official conduct of judges. Statement of the Judges, 14 
F.R.D. 335 (N.D.Cal. 1953). See also the letter of Justice 
Tom C. Clark, refusing to respond to a subpoena to appear 
before the House Un-American Activities Committee, on 
the ground that the “complete independence of the judi- 
ciary is necessary to the proper administration of justice.” 
N.Y. Times, Nov. 14, 1953, p. 9. 

A similar need for confidentiality, and an insistence 
that it cannot be breached by other branches of govern- 
ment, applies in the Legislative Branch. Neither a Mem- 
ber of Congress nor his legislative aides can be compelled 
to disclose communications between the Member and his 
aides relating to any legislative act of the Member. Gravel 
v. United States, 408 U.S. 606, 629 (1972). It is im- 
material that these communications might show criminal 
acts. 408 U.S. at 615. These aspects of the Gravel decision 
reflect in large part acceptance by the Court of the argu- 
ments presented by Senator Ervin and seven other Sena- 
tors on behalf of the Senate as amicus curiae in that case. 
As reprinted in the Congressional Record, the amicus 
brief argued in part: 

To isolate a Senator so that he cannot call upon the advice, 
counsel and knowledge of his personal assistants is to stop him 
from functioning as an independent legislator. If an aide must 
fear that the advice he offers, the knowledge he has, and the 


assistance he gives to his Senator may be called into ques- 
tion by the Executive, then he is likely to refrain from acting 
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on those very occasions when the issues are the most contro- 
versial and when the Senator is most in need of assistance. 
- - — * + 


The Congressional privilege based upon an express Constitu- 
tional provision to encourage the free exchange of ideas and 
information can hardly be less extensive than the Executive 
privilege which has not express statutory or Constitutional 
basis and whose sole purpose is secrecy. Yet the Executive 
privilege has been extended to the activities of persons whose 
relationship to the President is far more remote than the re- 
lationship of an aide to a Senator. 


The need for protecting the confidential relationships between 
the President and his aides, as the Government has asserted 
in defending the Executive privilege, is pari passu applicable to 
the need for protecting the relationship between Senators and 
their aides.* * * 


Cong. Rec. $5856, $5857 (daily ed. April 11, 1972). 

Again it is the long established practice of each House of 
Congress to regard its own private papers as privileged. No 
court subpoena is complied with by the Congress or its 
committees without a vote of the House concerned to 
turn over the documents. Soucie v. David, 145 U.S.App. 
D.C. 144, 158-159, 448 F.2d 1067, 1081-1082 (1971). 
This practice is insisted on in Congress even when the 
result may be to deny relevant evidence in a criminal 
proceeding either to the prosecution or to the accused 
person.” 

Similarly when President Kennedy refused to disclose 
to a Senate subcommittee the names of Defense Depart- 
ment speech reviewers, the subcommittee, speaking 
through Senator Stennis, relied on the privilege of con- 
fidentiality Congress enjoys in upholding the President’s 
claim of privilege: 


We now come face to face and are in direct conflict with the 
established doctrine of separation of powers * * *. 


I know of no case where the Court has ever made the Senate 
or the House surrender records from its files, or where the 


* See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate adop- 
tion of a resolution permitting staff members and former staff mem- 
bers of a Senate Committee to appear and to testify in a criminal 
proceeding against James Hoffa but forbidding them from taking 
any documents or records in the custody of the Senate and from testi- 
fying about information that they gained while employed in the 
Senate. In explaining the resolution to the Senate, Senator McClel- 
lan said in part: “The Senate recognizes it has certain privileges 
as a separate and distinct branch of Government, which it wishes 
to protect.” Id. at 3627. 

On July 16, 1970, counsel for ist Lt. William L. Calley, Jr., 
moved in his court-martial proceeding for production of testimony 
concerning the My Lai incident that had been presented to a sub- 
committee of the House Committee on Armed Services in executive 
session. Lt. Calley claimed that this testimony would be exculpatory 
of him and would help him establish his defense in the court-martial. 
The subcommittee Chairman, Rep. F. Edward Hebert, refused to 
make the testimony available, advising defense counsel on July 17, 
1970, that Congress is “fan independent branch of the Government, 
separate from and equal to the Executive and Judicial branches,” 
and that accordingly only Congress can direct the disclosure of legis- 
lative records. He concluded from this that the material requested by 
the defense was not within the rule of Brady v. Maryland, 373 U.S. 
83 (1963), nor subject to the requirements of the Jencks Act, 18 
U.S.C. § 3500. Subsequently the military court issued a subpoena 
to the Clerk of the House of Representatives. The Speaker laid this 
before the House on November 17, 1970, 116 Cong. Rec. 37652 
(1970), but to date the House has taken no action nor given any 
indication that it will supply the information sought. 


Executive has made the Legislative Branch surrender records 
from its files—and I do not think either one of them could. 
So the rule works three ways. Each is supreme within its field, 
and each is responsible within its field. 
Committee on Armed Services, U.S. Senate, Military 
Cold War Escalation and Speech Review Policies, 87th 
Congress, 2nd Sess., 512 (1962). 

The considerations of public policy that required that 
the deliberations of the Constitutional Convention be held 
in confidence for half a century and that make it impera- 
tive that judges and Members of Congress be permitted 
to work under conditions of absolute confidentiality are 
particularly compelling when applied to Presidential com- 
munications with his advisers. 

Inseparable from the modern Presidency, indeed essential to 


its effective operation, is a whole train of officers and offices 
that serve him as eyes, ears, arms, mouth, and brain. 


Rossiter, The American Presidency 97 (1956). Nor is it 
only those who are part of his staff with whom the Presi- 
dent must be able to talk. He must be able to confer with 
foreign leaders and with representatives of every element 
in American public. He must be free to look for advice 
to anyone whose advice he trusts, whether in or out of 
government. The late Dean Acheson and former Justice 
Abe Fortas are merely recent and conspicuous examples of 
persons who were consulted by Presidents on critical public 
issues at times that they held no public office. “The Presi- 
dent is, as he should be, entirely free, * * * like all who 
preceded him, to take counsel with private citizens.” Jd. 
at 103. 

For the Presidency to work effectively and for the Presi- 
dent to get candid advice from those to whom he turns 
it is absolutely essential that he be able to protect the 
confidentiality of these communications. As stated by the 
President on July 6, 1973, in his letter to Senator Sam J. 
Ervin: 

No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the Presi- 
dent and his personal staff be able to communicate among 
themselves in complete candor, and that their tentative judg- 
ments, their exploration of alternatives, and their frank com- 
ments on issues and personalities at home and abroad remain 
confidential. 

This has been the position of every President in our 
history, and it has been specifically stated by President 
Nixon’s immediate predecessors. Writing his memoirs in 
1955, President Truman explained that he had found it 
necessary to omit certain material, and said: “Some of 
this material cannot be made available for many years, 
perhaps for many generations.” 1 Truman, Memoirs x 
(1955). President Eisenhower stated the point with force 
on July 6, 1955, in connection with the Dixon-Yates 
controversy : 

But when it comes to the conversations that take place between 
any responsible official and his advisers or exchange of little, 
mere little slips of this or that, expressing personal opinions on 


the most confidential basis, those are not subject to investiga- 
tion by anybody, and if they are, will wreck the Government. 
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There is no business that could be run if there would be ex- 
posed every single thought that an adviser might have, because 
in the process of reaching an agreed position, there are many, 
many conflicting opinions to be brought together. And if any 
commander is going to get the free, unprejudiced opinions of his 
subordinates, he had better protect what they have to say to 
him on a confidential basis. 


Public Papers of Presidents of the United States: Dwight 
D. Eisenhower 1955 674 (1959). 


Congress recognized the high degree of confidentiality 
that must attach to Presidential papers for many years 
when it enacted the Presidential Libraries Act of 1955, 
Pub. L. 84-373, 69 Stat. 695 (1955), now codified im 
44 US.C. §§ 2107, 2108. That statute encourages Presi- 
dents to give their papers to a Presidential library, and 
provides that papers, documents, and other historical ma- 
terials so given “are subject to restrictions as to their 
availability and use stated in writing by the donors or 
depositors * * *. The restrictions shall be respected for 
the period stated, or until revoked or terminated by the 
donors or depositors or by persons legally qualified to act 
on their behalf.” 44 U.S.C. § 2108(c) ; Nichols v. United 
States, 460 F.2d 671 (10th Cir. 1972). Since that Act was 
passed the gifts of Presidential papers of Presidents Eisen- 
hower, Kennedy, and Johnson have all specified that 
“materials containing statements made by or to” the 
President are to be kept “in confidence” and are to be 
held under seal and not revealed to anyone except the 
donors or archival personnel until “the passage of time or 
other circumstances no longer require such materials 
being kept under restriction.” Letter of April 13, 1960, 
from President Dwight D. Eisenhower to the Administra- 
tor of General Services; Agreement of Feb. 25, 1965, 
between Mrs. Jacqueline B. Kennedy and the United 
States; Letter of Aug. 13, 1965, from President Lyndon 
B. Johnson to the Administrator of General Services. In 
addition, the letters from President Eisenhower and from 
President Johnson specifically prohibit disclosure to 
“public officials” and state, as the reason for these restric- 
tions, that “the President of the United States is the 
recipient of many confidences from others, and * * * 
the inviolability of such confidence is essential to the 
functioning of the constitutional office of the Presi- 
aw = '* 


The need to preserve the confidentiality of the Oval 
Office has been recognized from without as well as by 
those who have borne the burdens of service there. What 
Justice Stewart, who was joined by Justice White, said in 
his concurring opinion in New York Times Co. v. United 


States, 403 U.S. 713, 727 (1971), has great force: 


And within our own executive departments, the development 
of considered and intelligent international policies would be 
impossible if those charged with their formulation could not 
communicate with each other freely, frankly, and in con- 
fidence. * * * 


* * * [It is clear to me that it is the constitutional duty of 
the Executive—as a matter of sovereign prerogative and not 
as a matter of law as the courts know law—through the 
promulgation and enforcement of executive regulations, to pro- 


tect the confidentiality necessary to carry out its responsibilities 
in the fields of international relations and national defense. 


403 US. at 728, 729-730. 


Of course international relations and national defense 
have very special claims to secrecy, but the importance of 
the President being able to speak with his advisers “freely, 
frankly, and in confidence” is not confined to those mat- 
ters. It is just as essential that the President be able to 
talk openly with his advisers about domestic issues as about 
military or foreign affairs. The wisdom that free discus- 
sion provides is as vital in fighting inflation, in choosing 
Supreme Court Justices, in deciding whether to veto a 
large spending bill, and in the myriad other important 
decisions that the President must make in his roles as 
Chief of State, Chief Executive, and Chief Legislator as 
it is when he is acting as Chief Diplomat or as Commander 
in Chief. Any other view would fragment the executive 
power vested in him and would assume that some of his 
Constitutional responsibilities are more important than 
others. It is true that the President has more substantive 
freedom to act in foreign and military affairs than he does 
in domestic affairs, but his need for candid advice is no 
different in the one situation and in the other.*° 

Former Justice Fortas, who advised President Johnson 
on both foreign and domestic matters, has said that a 
President must have “confidence that he can have advisers 
to whom he can trust his inmost thoughts. A President has 
to have this, just as a citizen can go to a doctor or a 
lawyer, a priest or a psychiatrist, to discuss his problems, 
without fear of disclosure of his confidences.” Fortas, The 
Presidency As I Have Seen It, in Hughes, The Living 
Presidency 335 (1973). 


There are serious weaknesses in the assumption, popular 
among liberals who happen at the moment not to be thinking 
about Senator McCarthy, that public policy ought to draw a 
sharp distinction between “military and diplomatic secrets” on 
the one hand and all other types of official information on the 
other, giving Congress free access to the latter. In the first place, 
the line is by no means easy to draw, even when the best of faith 
is used * * *, More fundamentally, however, the executive’s 
interest in the privacy of certain other types of information is 
not less than its interest in preserving its military and diplomatic 
secrets. One cbvious example is the data, derogatory or other- 
wise, in the security files of individuals. Another, perhaps still 
more important, is the record of deliberations incidental to the 
making of policy decisions. 


Bishop, The Executive’s Right of Privacy: An Unresolved Constitu- 
tional Question, 66 Yale L. J. 477, 488 (1957). 


1 This need has been perceived also by political scientists. 


Although some of President Truman’s “cronies” were poorly 
equipped for this service, their indiscretions did not destroy a 
President’s need for personal advisers. * * * There can be 
no doubt that men like House and Hopkins perform an essen- 
tial function. Ideally, they are both intimates of the President 
and experts in public affairs. But perhaps their most significant 
contributions are made as presidential intimates. The President 
needs to discuss with a sympathetic person ideas and plans that 
are still in an amorphous state and to gain some respite from 
the cares of office by talking over trivial matters that interest 
him or by chatting about men of affairs, with the confidence 
that his remarks will not go beyond the room. 

Carr, Bernstein, Morrison, Snyder, & McLean, American Democracy 

in Theory and Practice 609-610 (1956). 
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All that we have said on this point was succinctly put 
by a distinguished constitutional lawyer, Charles L. Black, 
Jr., who has recently observed that refusal to disclose com- 
munications of the kind involved in this litigation is not 
only the President’s lawful privilege 

but his duty as well, for it is a measure necessary to the pro- 


tection of the proper conduct of his office, not only by him but, 
much more importantly, by his successors for all time to come. 


* * * Tt is hard for me to see how any person of common sense 
‘could think that those consultative and decisional processes that 
are the essence of the Presidency could be carried on to any 
good effect, if every participant spoke or wrote in continual 
awareness that at any moment any Congressional committee, 
or any prosecutor working with a grand jury, could at will 
command the production of the verbatim record of every word 
written or spoken. 
Black, Mr. Nixon, the Tapes, and Common Sense, N.Y. 
Times, Aug. 3, 1973, p. 31. See also the fuller expression 
of Professor Black’s view in Cong. Rec. E5320—E5322 
(daily ed. August 1, 1973). 

What we have said in this portion of the Brief is fre- 
quently put on the basis of separation of powers, and, as 
we shall discuss under Point IV, considerations of separa- 
tion of powers are in the forefront in this case. Yet it is 
probable that the point we have made goes beyond the 
separation of powers arguments and rests on a proposition 
even more fundamental. Even though no separation of 
powers issue would be involved, we suggest that it would 
be as inadmissible for one federal court to inquire into 
discussions between a judge of another federal court and 
his law clerk as it would be if the inquiry were to come 
from a committee of Congress. Similarly we cannot con- 
ceive that one Congressional committee could require pro- 
duction of the private papers of another Congressional 
committee any more than a court could require these. 
What is really at stake is the ability of Constitutional offi- 
cers of government to perform their duties under condi- 
tions that will make it possible for them to function to the 
best of their ability. For this goal to be achieved, the ability 
to preserve the confidentiality of communications with 
close advisers is absolutely essential. 


IV. Separation of Powers 


To the Framers of the Constitution, as Justice Frank- 
furter has observed, “the doctrine of separation of powers 
was not mere theory; it was a felt necessity.” Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 593 (1952) 
(concurring opinion). James Madison expressed the 
sentiment that pervaded the Convention when he said, on 
July 17, 1787: “If it be essential to the preservation of 
liberty that the Legisl: Execut: & Judiciary powers be 
separate, it is essential to a maintenance of the separation, 
that they should be independent of each other.” 2 Farrand 
34. Of course, as noted at page 11 of the Opinion of the 
District Court, the Constitutional plan provides for much 
interaction among the three great branches of govern- 
ment. This is a part of the system of checks and balances 
that the Framers also thought essential, but these in- 


stances of interaction are not inconsistent with the inde- 
pendence each branch must have in performing its ap- 
pointed functions. Thus the President may veto Acts of 
Congress, and Congress may override that veto. They 
each have a role in the process that leads to making a law, 
but each branch acts independently when it performs its 
role. Neither can interfere with the other in that process, 
nor can the courts interfere with either one. 

Thus Congress, in the exercise of its legislative powers, 
can make a law and this becomes the rule of decision that 
the courts must thereafter apply. 28 U.S.C. § 1652. But 
when Congress undertook to tell the courts what effect 
they should give in a pending case to a pardon previously 
granted by the President, it went too far. The Court re- 
jected the notion that “the legislature may prescribe rules 
of decision to the Judicial Department of the government 
in cases pending before it.” United States v. Klein, 13 
Wall. (80 U.S.) 128, 146 (1872). The action of Con- 
gress was doubly improper, the Court said, both because 
“Congress has inadvertently passed the limit which sepa- 
rates the legislative from the judicial power” and because 
the rule Congress had prescribed was one “impairing the 
effect of a pardon, and thus infringing the constitutional 
power of the Executive.” 13 Wall. at 147. “It is the in- 
tention of the Constitution,” the Court said, as it has 
on so many other occasions, “that each of the great co- 
ordinate departments of the government—the Legisla- 
tive, the Executive, and the Judicial—shall be, in its 
sphere, independent of the others.” Ibid. See also the 
famous exposition of this doctrine in Kilbourn v. Thomp- 
son, 103 U.S. 168, 190-191 (1880). 

Chief Justice Taft, who was able to view these matters 
from the perspective of having headed two of the three 
branches of government, has made the classic statement 
of the rule of construction that must apply to preserve the 
independence of the separate branches of government ex- 
cept to the extent that the Constitution itself provides for 
their interaction. In Myers v. United States, 272 U.S. 52, 
116 (1926), he wrote: 

Montesquieu’s view that the maintenance of independence, as 
between the legislative, the executive and the Judicial branches, 
was a security for the people had [the Framers’] full approval. 
Madison in the Convention, 2 Farrand, Records of the Federal 
Convention, 56. Kendall v. United States, 12 Pet. 524, 610, 9 
L. Ed. 1181. Accordingly the Constitution was so framed as to 
vest in the Congress all legislative powers therein granted, to 
vest in the President the executive power, and to vest in one 
Supreme Court and such inferior courts as Congress might 
establish the judicial power. From this division on principle, 
the reasonable construction of the Constitution must be that the 
branches should be kept separate in all cases in which they were 
not expressly blended, and the Constitution should be ex- 
pounded to blend them no more than it affirmatively requires. 
Madison, 1 Annals of Congress, 497. This rule of construction 
has been confirmed by this court in Meriwether V. Garrett, 102 
U.S. 472, 515, 26 L. Ed. 197; Kilbourn V. Thompson, 103, 
U.S. 168, 190, 26 L. Ed. 377; Mugler v. Kansas, 123 U.S. 623, 
662, 8 S. Ct. 273, 31 L. Ed. 205. 

Although the specific holding of the Myers case was 
narrowed to some extent in Humphrey's Executor v. 
United States, 295 U.S. 602 (1935), that narrowing was 
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on a point that does not bear on the present issue. The 
later case was at pains to reaffirm the vigor with which the 
Constitutional separation of powers must be protected 
and preserved. A unanimous Court, speaking through 
Justice Sutherland, said: 
The fundamental necessity of maintaining each of the three 
general departments of government entirely free from the 
control or coercive influence, direct or indirect, of either of the 
others, has often been stressed and is hardly open to serious 
question. So much is implied in the very fact of the separa- 
tion of the powers of these departments by the Constitution ; 
and in the rule which recognizes their essential coequality. The 
sound application of a principle that makes one master in his 


own house precludes him from imposing his control in the 
house of another who is master there. 


295 U.S. at 629-630. 


We submit, with all respect, that if the decision below 
were allowed to stand it could no longer fairly be con- 
tended that the President of the United States is “master 
in his own house.” The confidences of that house would be 
open for disclosure to grand juries—and thus ultimately 
to defendants—whenever one of 400 district judges chose 
not to accept the President’s claim of privilege.” 

The President has solemnly and repeatedly declared 
that it is absolutely essential to the functioning of his office 
that his conversations be held confidential. If the decision 
below stands, it will be for the courts to decide whether 
they agree, and, if they see fit, to deny to the President 
the condition that he, like all of his predecessors, thinks 
indispensable to the performance of his Constitutional 
duties. 

The President has assured the District Court that the 
conversations in question occurred pursuant to an exercise 
of his duty to “take Care that the Laws be faithfully ex- 
ecuted.” The District Court apparently recognizes that 
if this is true the tapes cannot be given to the grand jury. 
But while the District Court states, at page 21 of its Opin- 
ion, that “it is extremely reluctant to finally stand against 
a declaration of the President of the United States on any 
but the strongest possible evidence,” it reserves for itself 
the right to weigh that evidence and to decide for itself 
whether the President has accurately described what he 
did. Though the President has taken an oath, no less than 
the judges, to preserve, protect, and defend the Constitu- 
tion of the United States, the ruling below, should it be 
allowed to stand, would allow the Judicial Branch to de- 
cide whether the President has been faithful to that oath. 

The District Court disclaimed, at page 10 n. 21 of its 
Opinion, any “attempt to dictate to or require an account 
of the President in the discretionary matters committed 
to him under Article II,” saying that this “would truly be 
an instance of one branch pitting itself against another.” 


* At this writing defendants in a criminal case in the Northern 
District of Texas have moved to compel production of Presidential 
papers, and defendants in a criminal case in the Southern Dis- 
trict of New York have sought to subpoena tapes of private Presi- 
dential conversations. These are in addition to a number of civil 
cases in which Presidential papers and tapes are being sought— 
and in at least one of which a court has ordered them produced. 


Nevertheless, this is precisely what the District Court has 
done. We shall show under Point V that it has always 
been understood to be discretionary with the President to 
produce or withhold Presidential papers. The view of the 
District Court, that the production of evidence by the 
President is somehow “akin to a ministerial duty,” would 
suggest that the President has no discretion in the matter 
at all. 


A ministerial duty, the performance of which may, in proper 
cases, be required of the head of a department, by judicial 
process, is one in respect to which nothing is left to discretion. 
It is a simple, definite duty, arising under conditions admitted 
or proved to exist, and imposed by law. 
Mississippi v. Johnson, 4 Wall. 475, 498 (1867).** The 
classic example of a ministerial duty was the delivery of 
the commission in Marbury v. Madison, 1 Cranch (5 
U.S.) 137 (1803), a suit respecting “‘a paper which, ac- 
cording to law, is upon record, and to a copy of which the 
law gives a right, on the payment of ten cents * * *.” 1 
Cranch at 170. Surely the District Court cannot have 
meant to suggest that production of Presidential papers 
is a ministerial duty in the sense in which that term has 
been used in our law. 

Nor would it assist analysis to suggest that what the Dis- 
trict Court meant is that after it has determined, in its 
discretion, that particular evidence should be produced 
by the President, the President is then under a ministerial, 
non-discretionary duty to comply with that order. This 
would be purely question-begging, since throughout all 
of the cases the distinction between discretionary and 
ministerial duties, where it applies, has gone to the thresh- 
old question whether the act of the Executive is exam- 
inable by the courts at all, rather than to what the duty 
of the Executive would be if its act has been examined 
and found improper. 

There is no way the decision below can be allowed to 
stand without doing very serious damage to the great 
principle of separation of powers. The “essential coequal- 
ity” of the three branches, as the Court described it in 
Humphrey's Executor v. United States, 295 U.S. 602, 
630 (1935), would be ended, and we would have taken 
a long—and probably irreversible—step toward govern- 
ment by judiciary. Today it would be the Presidency that 
would be lessened and crippled in its ability to function. 
Tomorrow it would be Congress, for if Presidential pri- 
vacy must yield to a judicial determination, it is difficult 
to think of any ground on which Congressional privacy 
could continue to stand.** Surely this is far too high a 
price to pay for the atonement of Watergate. 

*8 Although lower officers can be required to perform ministerial 
duties, Mississippi v. Johnson specifically left open “whether, in 
any case, the President of the United States may be required, by 
the process of this court, to perform a purely ministerial act under a 
positive law * * *.” 4 Wall. at 498. That question has not been 
answered in any later authoritative decision. 

% Some measure of Congressional privacy would remain under 
the Speech or Debate Clause of Article I, § 6, but it is clear that 
Congress has long claimed a right of privacy, based on separation of 
powers, that goes far beyond what is protected by the Speech or 


Debate Clause. See the examples cited in note 9 at page 35 
[W.C.P.D. p. 1109] above. 
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V. The Discretion of the President 


Whatever may be the case with lower officers of govern- 
ment, who do not enjoy the special place in our Con- 
stitutional system of the President, as discussed in Point 
II of this Brief, it has always been understood, prior to the 
decision below in this case, that when Presidential papers 
are sought, it is the President alone who has discretion to 
determine whether the public interest permits their pro- 
duction, and that this discretion cannot be reviewed or 
overridden by a court or by Congress. 

This precedent was established very early in our his- 
tory, when a Congressional committee demanded that 
President Washington produce papers concerning the St. 
Clair expedition. The matter was considered by him in 
consultation with his cabinet, and their conclusion, as 
recorded by Thomas Jefferson, was that “the Executive 
ought to communicate such papers as the public good 
would permit and ought to refuse those the disclosure of 
which would injure the public. Consequently were to 
exercise a discretion.” 1 Ford, Writings of Thomas Jef- 
ferson 189-190 (1892). 

Of course this is a great power, and one that must be 
exercised with circumspection. What Justice Stewart 
wrote of the power of the President to preserve secrecy in 
matters concerning international relations and national 
defense is true whenever the President must decide 
whether disclosure or nondisclosure best serves the public 
interest. 

It is an awesome responsibility, requiring judgment and wis- 
dom of a high order. I should suppose that moral, political, 
and practical considerations would dictate that a very first 
principle of that wisdom would be an insistence upon avoid- 
ing secrecy for its own sake. 
New York Times Co. v. United States, 403 U.S. 713, 729 
(1971) (concurring opinion). But heretofore the settled 
practice has been that this awesome responsibility is one 
for the President, with his unique ability to perceive and 
to weigh all of the conflicting interests that may be in- 
volved, to exercise.*® 

As long ago as 1865 Attorney General Speed gave the 

following opinion: 
Upon principles of public policy there are some kinds of evi- 
dence which the law excludes or dispenses with. Secrets of state, 
for instance, cannot be given in evidence, and those who are 
possessed of such secrets are not required to make disclosure 
of them. The official transactions between the heads of de- 
partments of the Government and their subordinate officers 


are, in general, treated as “privileged communications.” The 
President of the United States, the heads of the great depart- 


* The only solution that can get around all these difficulties is 
that of leaving to the President the decision as to which of his 
internal records are to be kept confidential. Like all powers 
(including, let us remind ourselves, the power of judges) this 
power may be sometimes abused. But if we are to form our law 
and practice on the assumption that the Presidents we elect are 
to be the sort of men who will often abuse this privilege, or 
claim in bad faith, then we might as well give up. 


Black, Letter to the Editor, N. Y. Times, Sept. 6, 1973, p. 34. 


ments of the Government, and the Governors of the several 
States, it has been decided, are not bound to produce papers 
or disclose information communicated to them where, in their 
own judgment, the disclosure would, on public considerations, 
be inexpedient. These are familiar rules laid down by every 
author on the law of evidence. 


11 Op. Atty. Gen. 137, 142-143 (1865). In 1893 At- 
torney General Olney ruled that it is for the President or 
head of the department having the legal custody of a 
paper and “not for the judge presiding at the trial,” to 
determine whether “such general public interest forbids 
the production of an official record or paper in the 
courts * * *.” 20 Op. Atty. Gen. 557, 558 (1893). In 
1905 Attorney General Moody gave an opinion that the 
head of an Executive Department may properly decline 
to furnish official records of the department, or to give 
testimony in a court case, “whenever in your judgment 
the production of such papers or the giving of such testi- 
mony might prove prejudicial for any reason to the Gov- 
ernment or to the public interest.” 25 Op. Atty. Gen. 326, 
331 (1905). 

An opinion in 1941 by Attorney General (later Justice) 
Jackson was directed to investigative reports but rested on 
a broader principle: 

The courts have repeatedly held that they will not and cannot 
require the executive to produce such papers when in the 
opinion of the executive their production is contrary to the 
public interests. The courts have also held that the question 
whether the production of the papers would be against the 


public interest is one for the executive and not for the courts 
to determine. 


40 Op. Atty. Gen. 45, 49 (1941). 

President Eisenhower’s famous letter of May 17, 1954, 
directing that persons employed in the Executive Branch 
were not to testify before a Congressional committee on 
matters occurring within the Executive Branch, was sup- 
ported by a memorandum of Attorney General Brownell, 
which said in part: 

Courts have uniformly held that the President and the heads 
of departments have an uncontrolled discretion to withhold 
the information and papers in the public interest; they will not 
interfere with the exercise of that discretion, and that Con- 
gress has not the power, as one of the three great branches of 
the Government, to subject the executive branch to its will 


any more than the executive branch may impose its unrestrained 
will upon the Congress. 


100 Cong. Rec. 6621 (1954). 

More recently Assistant Attorney General (now Jus- 
tice) Rehnquist, in testimony to a Senate committee, said 
that the privilege of the President to withhold information 
“the disclosure of which he feels would impair the proper 
exercise of his constitutional obligations” is “firmly rooted 
in history and precedent.” Hearings before the Sub- 
committee on Separation of Powers of the Committee on 
the Judiciary, U.S. Senate, Executive Privilege; The 
Withholding of Information by the Executive, 92nd Con- 
gress, Ist Sess., at 429 (1971). He continued: 


The President’s authority to withhold information is not an 
unbridled one, but it necessarily requires the exercise of his 
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judgment as to whether or not the disclosure of particular 
matters sought would be harmful to the national interest. 


Id. at 431. 


These consistent opinions over a long period of years 
by the highest legal officers in the Government cannot be 
lightly disregarded.’* Even more important is the fact 
that Presidents have always acted on the assumption that 
it is discretionary with them, and with them alone, to 
determine whether the public interest permits production 
of Presidential papers, and the other branches of Govern- 
ment have accepted this position. The fact that the litiga- 
tion arising out of the Watergate investigations is the first 
time that a subpoena has been directed to force produc- 
tion of Presidential papers since Colonel Burr’s abortive 
attempt to subpoena documents from President Jefferson 
is because it has been universally accepted that there is 
no power to compel the President in the exercise of his 
discretion. Uninterrupted usage continued from the early 
days of the Republic is weighty evidence of the proper 
construction of any clause of the Constitution. Inland 
Waterway Corp. v. Young, 309 U.S. 517, 525 (1940). 


Both officers, lawmakers and citizens naturally adjust them- 
selves to any long continued action of the Executive Depart- 
ment—on the presumption that unauthorized acts would not 
have been allowed to be so often repeated as to crystallize into 
regular practices. That presumption is not reasoning in a circle 
but the basis of a wise and quieting rule that in determining 
the meaning of the statute or the exercise of a power, weight 
should be given to the usage itself—even when the validity of 
the practice is itself the subject of investigation. 


United States v. Midwest Oil Co., 236 U.S. 459, 472-473 
(1915). 

Recognition of this discretion in the President is in no 
way inconsistent with United States v. Reynolds, 345 U.S. 
1 (1953), or with its oft-quoted statement that “| j]udicial 
control over the evidence in a case cannot be abdicated to 
the caprice of executive officers.” 345 U.S. at 10. In 
Reynolds the United States argued for the English prac- 
tice, as announced in Duncan v. Cammelil, Laird & Co., 
[1942] A.C. 624, under which the courts cannot go be- 
hind an executive claim of privilege so long as it is proper 
in form. In England, if privilege is formally claimed, that 
is the end of the matter and litigants must do without the 
evidence that they seek. Under the rule adopted in Reyn- 
olds, the courts do have authority, in civil litigation, to 
determine whether a claim of privilege by a department 
head is justified. If they conclude that it is not, the United 
States must then choose between producing the evidence 
in question or having a finding made adverse to it on the 
issues to which the evidence relates. We shall pursue that 
point further in Point VII of this Brief. But the holding in 
Reynolds was that the District Court erred in ordering in 
camera examination of the documents in question. The 


**It is true that some of these have been addressed to Congres- 
sional demands for information from the Executive, but we submit 
that it is not true, as the District Court suggested at page 6 n. 12 of 
its Opinion, that “such opinions usually come in response to Con- 
gressional demands for information * * *.” 


circumstances of the case, the Court reasoned, were in 
themselves enough to show that there was a reasonable 
danger that compulsion of the evidence would expose 
matters that in the national interest should not be divulged. 
When this is the case, the occasion for the privilege is appro- 
priate, and the court should not jeopardize the security which 
the privilege is meant to protect by insisting upon an examina- 
tion of the evidence, even by the judge alone, in chambers. 


345 U.S. at 10.” 


In the present case the District Court said, at page 
22 of its Opinion, that “even an inspection in camera may . 
constitute a compromise of privilege,” but thought that it 
would be “an extremely limited infraction.” But given 
the nature of the evidence sought here, the existence of the 
privilege is manifest, and the District Court erred in 
holding that any breach of the privilege, even by inspec- 
tion in camera, is permissible. 

We deal here, as we have emphasized, not with lower 
government officials but with the President of the United 
States. We are concerned, not with routine papers, but 
with tape recordings of the President’s conversations with 
his most intimate advisers. 

The reasons for preserving Presidential privacy, spelled 
out in Point III of this Brief, apply with special force 
when recordings or notes of Presidential conversations are 
sought. Recordings are the raw material of life. By their 
very nature they contain spontaneous, informal, tentative, 
and frequently pungent comments on a variety of subjects 
inextricably intertwined into one conversation. Disclosure 
of information allegedly relevant to this inquiry would 
mean disclosure as well of other information of a highly 
confidential nature relating to a wide range of matters not 
relevant to this inquiry. Some of these matters deal with 
sensitive issues of national security. Others go to the exer- 
cise by the President of his Constitutional duties on mat- 
ters other than Watergate. The nature of informal, private 
conversations is such that it is not practicable to separate 
what is arguably relevant from what is clearly irrelevant. 
Once the totality of the confidential nature of the record- 
ings is destroyed, no person could ever be assured that his 
own frank and candid comments to the President would 
not eventually be made public. No government can func- 


™ Reynolds is relevant also on another issue that was argued 
in the District Court. It was claimed there that any privilege the 
President had was waived because the President has allowed partic- 
ipants in the conversations in question to testify about the con- 
versations to the extent that their testimony is relevant to possible 
criminal conduct arising out of the Watergate affair and to the 
extent that national security is not involved. We have not discussed 
the waiver issue here, since the District Court did not rely at all 
on any concept of waiver. We merely note that in Reynolds the offer 
by the government to allow witnesses to give testimony about the 
facts was not regarded as a waiver of privilege with regard to docu- 
ments containing statements by those witnesses but was expressly 
relied on by the Supreme Court as a reason for upholding the claim 
of privilege. See also the pointed statement on why there can be no 
waiver of executive privilege in Bickel, Wretched Tapes (cont.), 
N. Y. Times, Aug. 15, 1973, at 53. 
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tion if its internal operations are to be subject to that kind 
of open scrutiny.”® 

We recognize that the District Court ruled, at page 22 
of its Opinion, that if privileged and unprivileged evidence 
are so inextricably connected that separation becomes im- 
possible, the whole must be privileged and no disclosure 
made to the grand jury. On the view we take of the mat- 
ter, all of the recordings sought must be found to be 
privileged because the President, in his discretion, has de- 
termined that it is not in the public interest to allow any 
recordings of this kind to be produced in court. But even 
if the District Court should so rule, the vital principle of 
confidentiality would already have been broken because 
the District Court would have listened to the tapes. If there 
be any means by which the Special Prosecutor could obtain 
appellate review of an order that all of the tapes are 
privileged, the number of judges—and perhaps court 
attaches—who would have access to the tapes would be 
vastly increased, and the breach in the principle of con- 
fidentiality would be even greater.”® 

If the District Court should rule that any portion of the 
tapes is not privileged and turn that portion over to the 
grand jury, all confidentiality would be ended. Even if 
there were no leaks from the grand jury—and unhappily 
there have been such leaks in the past—if the grand jury 
is given access to the tapes then defendants, on demand, 
would be entitled to the whole tapes, from which not even 
the most sensitive national security matters could be ex- 
cised. This follows inexorably from Alderman v. United 
States, 394 U.S. 165 (1969). There the United States con- 
ceded that all relevant portions of tapes must be turned 
over to defendants, even though national security matters 
would be disclosed, but it argued that the court should lis- 
ten to the tapes in camera to excise irrelevant material. 
This, the Supreme Court ruled, could not be done. 


% See the remarks of Jenkin Lloyd Jones, formerly President of 
the American Society of Newspaper Editors, quoted in Rogers, 
Constitutional Law: The Papers of the Executive Branch, 44 
A.B.A.J. 941, 942 (1958) : 


The Government of Athens was an absolute and complete 
democracy, with all deliberations carried on in a goldfish bowl 
of open debate. But Athens became smothered with oratory, 
paralyzed with demagoguery, and finally wound up with such 
an unstable mobocracy that nearly every able Athenian was 
banished from the land. 


* If the President must submit to a district judge the material 
for which confidentiality is claimed, then that judge’s decision 
on the claim of privilege must (1) be final and unappealable 
(an absurd solution, given the numberousness of district judges, 
the differences of all sorts among them and the obvious inapt- 
ness of the district judge’s position and training to vouch him 
an expert in delicate judgments of statecraft or to make it right 
for him unreviewable to control the President of the United 
States) or (2) be fully appealable, which with all the good 
intentions in the world, must mean (given the number of 
hands through which the material must pass and the time that 
must elapse) that continued confidentiality would be deeply 
jeopardized and often if not always lost. 


Black, Letter to the Editor, N.Y. Times, Sept. 6, 1973, p. 34. 


An apparently innocent phrase, a chance remark, a reference 
to what appears to be a neutral person or event, the identity 
of a caller or the individual on the other end of a telephone, 
or even the manner of speaking or using words may have 
special significance to one who knows the more intimate facts 
of an accused’s life. And yet that information may be wholly 
colorless and devoid of meaning to one less well acquainted 
with all relevant circumstances. Unavoidably, this is a matter 
of judgment, but in our view the task is too complex, and the 
margin of error to great, to rely wholly on the in camera judg- 
ment of the trial court to identify those records which might 
have contributed to the Government’s case. 
394 U.S. at 182. The Court distinguished cases involving 
tapes of conversations from grand jury minutes and other 
situations in which in camera inspection has been held to 
be a permissible technique because of “the volume of the 
material to be examined and the complexity and difficulty 
of the judgments involved * * *.” 394 U:S. at 182 n. 14. 
Just as in camera inspection of recordings of conversations 
is not permissible to determine to what extent the prose- 
cution’s case may have been tainted by an illegal sur- 
veillance, it is equally impermissible in determining what 
may be exculpatory of a defendant and relevant to his 
defense. Only a defendant, who has himself participated 
in the conversations, would be able to make that 
judgment. 

When it is the President himself who has determined 
that the public interest will be harmed if the principle of 
confidentiality of his private conversations is com- 
promised, it is not for any court to form a contrary judg- 
ment and to compromise that confidentiality, even to the 
extent of in camera inspection. 

As long ago as Marbury v. Madison, 1 Cranch (5 U.S.) 
137 (1803), the Supreme Court disclaimed any judicial 
power to order “an intrusion into the secrets of the cabinet 
* * *” 1 Cranch at 170.” It is even less thinkable that 
a court should intrude into the privacy of the Oval Office. 

This point is recognized even by those who take a very 
dim view of executive privilege generally. A leading con- 
temporary critic is Raoul Berger, who has written a 156- 
page article setting out his controversial views on what he 
conceives to be the limited scope of the privilege. He 
draws very clearly, however, a distinction between dis- 
cussions among the President and his close advisers and 
the more usual kinds of claim of executive privilege to 
which he is so strongly opposed. 

President Jackson’s refusal to reveal a statement he made to 
his Cabinet is a remote analogy, because such confidential 
communications—what Marshall labelled “secrets of the cabi- 
net”—are poles apart from an unlimited discretion to withhold 


any document or communications between the several million 


subordinate employees in the interest of “administrative 
efficiency.” 


» When Attorney General Lincoln was testifying in that great 
case, the Court ruled that “if he thought that anything was com- 
municated to him in confidence he was not bound to disclose it 
* * *” 1 Cranch at 144. 
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Berger, Executive Privilege v. Congressional Inquiry, 12 

UCLA L. Rev. 1043, 1289-1290 (1965) (emphasis in 

original ). Again he says, at 1331: 
“Judicial deliberations” are better compared to conferences 
between the President and a Cabinet member, for which a 
privilege was recognized in Marbury v. Madison, or Presidential 
communications with other high military or civil officers, which 
at least one congressional committee recognized. But it is 
farfetched to compare the conferences of two lowly subordi- 
nates, or of subordinate with a lower echelon chief, with consul- 
tation between a judge and his immediate aide or the President 
with a department head. 

The subpoena in this case, insofar as it seeks material 
that the President has not voluntarily produced, goes to 
the very heart of Presidential privacy, and thus of execu- 
tive privilege. If recordings or notes of the President’s most 
private conversations can be ordered produced, to a judge 
in the first instance and perhaps ultimately to a grand jury 
and to criminal defendants, no President will ever again 
be able to talk with his advisers with assurance that what 
they say will be kept in confidence. Such a result would 
do grave damage to the ability of any President to func- 
tion. The President properly exercised the discretion that 
attaches to that office alone to refuse to make such a dis- 
closure. Although Chief Justice Taft was speaking in a 
somewhat different context, what he said is fully appli- 
cable here: 

In all such cases, the discretion to be exercised is that of the 
President in determining the national public interest and in 


directing the action to be taken by his executive subordinates 
to protect it. 


Myers v. United States, 272 U.S. 52, 134 (1926). 


VI. The Criminal Nature of the Proceeding 


There are intimations in the Opinion of the District 
Court, particularly at pages 13 to 15, that the usual rules 
of executive privilege and of Presidential privacy are in- 
applicable here because the subpoena is from a grand 
jury, seeking evidence relevant to a criminal case. 

This point was made more explicitly by the Special 
Prosecutor in his submission to the District Court. He 
asserted repeatedly that the grand jury will not be able to 
function as effectively as he would like unless it has access 
to the tapes in question. The President of the United 
States had argued, as he does here, that he, and his suc- 
cessors, will not be able to function effectively if the tapes 
are disclosed. The principal theme of the Brief in Support 
was that a conflict of this kind may appropriately be 
resolved by the judiciary and that it is more important 
that a grand jury have access to every possible bit of evi- 
dence and that indictments against wrongdoers contain 
every possible count than that the confidentiality that the 
President regards as indispensable to the performance of 
his Constitutional duties be preserved.”* 


™ See also the statement of the Special Prosecutor in his Petition 
for a Writ of Mandamus, at page 9, that “the need of the grand 
jury for the evidence in the impartial administration of justice is 
greater than the public interest served by secrecy.” 


Yet no case has ever held, and no suggestion has ever 
been made in legal literature, that an otherwise valid claim 
of executive privilege must give way because a grand jury 
is looking into charges of criminal conduct. Only last year 
the Supreme Court recognized that ordinarily a grand 
jury has the right to every man’s evidence, but imme- 
diately qualified that statement by adding “except for 
those persons protected by a constitutional, common-law, 
or statutory privilege.” Branzburg v. Hayes, 408 U.S. 665, 
688 (1972). 

It may well be that statements made by other persons 
to the President at the meetings that are the subjects of the 
recordings were made by them pursuant to a conspiracy 
to obstruct justice, or that some of thuse other persons may 
subsequently have perjured themselves by their testimony 
about what occurred at the meetings. Executive privilege 
cannot be claimed to shield executive officers from prose- 
cution for crime. Gravel v. United States, 408 U.S. 606, 
627 (1972). It is precisely with that consideration in mind, 
and with a strong desire that the truth about Watergate 
be brought out, that the President has not asserted execu- 
tive privilege with regard to testimony about possible 
criminal conduct or discussions of possible criminal con- 
duct. But testimony can be confined to the relevant por- 
tions of the conversations and can be limited to matters 
that do not endanger national security. Recordings cannot 
be so confined and limited, and thus the President has 
concluded that to produce recordings would do serious 
damage to Presidential privacy and to the ability of that 
office to function. 

Although remarks made by others in conversations with 
the President may be relevant evidence of crimes on their 
part, the President’s participation in these conversations 
was in accordance with his Constitutional duty to see that 
the laws are faithfully executed. It is the President, not 
those who may be subject to indictment by the grand jury, 
who is claiming executive privilege. He is doing so, not 
to protect those others, but to protect the right of him- 
self and his successors to preserve the confidentiality of dis- 
cussions in which they participate in the course of their 
Constitutional duties, and thus ultimately to protect the 
right of the American people to informed and vigorous 
leadership from their President of a sort for which con- 
fidentiality is an essential prerequisite. 

It will not do to argue, as is done at pages 20-21 of the 
Opinion, that if the interest served by a privilege is abused 
or subverted, the claim of privilege fails. The privilege is 
the President’s. That others may have abused his trust by 
criminal acts in their conversations with him or by sub- 
sequent perjury in testimony about those conversations 
is not an abuse or subversion of the interest in allowing 
privacy to the President and does not defeat the privilege. 
By way of analogy, the usual attorney-client privilege is 
denied to a client who seeks advice to aid him in carrying 
out an illegal or fraudulent scheme. McCormick, Evidence 
199 (2d ed. Cleary et al. 1972). But suppose that a client 
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consults an attorney in good faith to obtain legitimate legal 
advice, but that unbeknownst to him the attorney plans to 
use the information he is acquiring about the client’s 
affairs to embezzle funds from the client or otherwise to 
defraud him. Can it be doubted that the client could still 
validly claim the privilege if in some other proceeding the 
attorney is called and asked to testify about the private 
affairs of the client? 

There can be no suggestion that the President might 
himself have been party to a criminal conspiracy and that 
he is subverting the privilege by using it to hide his own 
wrongdoing. In the first place, it is simply not true. In 
the second place, as we have spelled out in Point II of the 
Brief, neither the grand jury nor the court can proceed 
against an incumbent President for crime. If any Presi- 
dent ever were to invoke executive privilege to prevent 
disclosure of criminal activities on his part, he would have 
to be convicted in a Court of Impeachment before this 
could be a legitimate concern of the Judicial Branch. 


The President is keenly interested in having the truth 
of Watergate emerge and in having those who may have 
committed crimes dealt with appropriately by the law. 
But he also has determined that it is more important that 
the privacy of the Presidency be preserved than that 
every possible bit of evidence that might assist in criminal 
prosecutions be produced. The Judicial Branch is 
absolutely without power to reweigh that choice or to 
make a different resolution of it. 


A court may think that a particularly grievous offender 
will go unpunished if the United States determines not to 
produce a Jencks Act statement—but the Jencks case 
itself, and the statute adopted in response to that case, 
18 U.S.C. § 3500(d), make it unmistakably clear that 
the choice is for the Executive and not for the Court. 

The burden is the Government’s, not to be shifted to the 
trial judge, to decide whether the public prejudice of allowing 
the crime to go unpunished is greater than that attendant 
upon the possible disclosure of state secrets and other con- 
fidential information in the Government’s possession. 
Jencks v. United States, 353 U.S. 657, 672 (1957). Pre- 
cisely the same thing is true with regard to the identity of 
informers. Roviaro v. United States, 353 U.S. 53, 61 
(1957). It is true also of information from electronic 
surveillance. Alderman v. United States, 394 U.S. 165, 
184 (1969). The Court may tell the Executive that it is 
to produce, but if the Executive chooses not to do so, it 
is free to make that choice and the only power in the 
court is to dismiss the prosecution. “In these situations 
the trial court may require disclosure and, if the Gov- 
ernment withholds the information, dismiss the action.” 
Roviaro v. United States, 353 U.S. 53, 61 (1957). 

These are merely special applications of the general 
principle that it is exclusively for the Executive Branch, 
and not for the courts, to decide whether other govern- 
mental interests outweigh the interest in a particular crim- 
inal prosecution. “The discretion of the Attorney Gen- 


eral in choosing whether to prosecute or not to prosecute, 
or to abandon a prosecution already started, is absolute.” 
Smith v. United States, 375 F. 2d 243, 247 (5th Cir. 
1967). That rule is recognized in this Circuit. Powell v. 
Katzenbach, 123 U.S. App. D.C. 250, 359 F. 2d 234 
(1965), cert. denied 384 U.S. 906 (1966); District of 
Columbia v. Buckley, 75 U.S. App. D.C. 301, 128 F. 
2d 17 (1942). It also is well recognized in other courts. 
E.g., United States v. Cox, 342 F. 2d 167 (5th Cir.), cert. 
denied 381 U.S. 935 (1965); In re Grand Jury January 
1969, 315 F. Supp. 662 (D. Md. 1970) ; Pugach v. Klein, 
193 F. Supp. 630 (S.D.N.Y. 1961); United States v. 
Woody, 2 F. 2d 262 (D. Mont. 1924) ; Schwartz, Federal 
Criminal Jurisdiction and Prosecutors’ Discretion, 13 L. 
& Contemp. Prob. 64 (1948). 

These cases follow a rule that has been established at 
least since the Confiscation Cases, 7 Wall. (74 U.S.) 454 
(1869). It was held there that the Attorney General, in 
his discretion, could dismiss, over the objection of inform- 
ers entitled to fees, libels for the criminal condemnation 
of certain vessels, even though the statute authorizing 
such actions made it the duty of the President to see to it 
that property of the kind in question was seized and 
condemned. 

The reasons for the rule were well stated by Judge 
Wisdom in his concurring opinion in United States v. 
Cox, 342 F. 2d 167, 193 (5th Cir.) , cert. denied 381 US. 
935 (1965) : 

* * * when, within the context of law-enforcement, national 
policy is involved, because of national security, conduct of 
foreign policy, or a conflict between two branches of govern- 
ment, the appropriate branch to decide the matter is the ex- 
ecutive branch. The executive is charged with carrying out 
national policy on law-enforcement and, generally speaking, is 
informed on more levels than the more specialized judicial and 
legislative branches. In such a situation, a decision not to pros- 
ecute is analogous to the exercise of executive privilege. The 
executive’s absolute and exclusive discretion to prosecute may 
be rationalized as an illustration of the doctrine of separation 


of powers, but it would have evolved without the doctrine and 
exists in countries that do not purport to accept this doctrine. 


The court is absolutely powerless to require the Execu- 
tive Branch to produce evidence, if the Executive has con- 
cluded that other governmental interests require that the 
evidence be kept in confidence, even though this may 
mean that a particular prosecution cannot continue. Nor 
does the grand jury, a mere appendage of the court, 
Brown v. United States, 359 U.S. 41, 49 (1959), have 
any such power. 


All must be aware now that there are times when the interests 
of the nation require that a prosecution be foregone. These 
instances will most often be in the area of state secrets and 
national security. With stakes so high, the safety of our coun- 
try, and hence the security of the world, ought not to be im- 
periled by leaving the important decision to a body having no 
definitive political responsibility. And it is hardly realistic to 
suggest, as do the dissenters, that these factors may be evaluated 
by the Grand Jury. What will be the course of their informa- 
tion? How extensive will it be? How close will a Grand Jury 
session approach a presidential cabinet meeting? How will 
essential government secrets be kept when disclosed to persons 
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none of whom as Grand Jurors will have been subjected to cus- 
tomary security clearance checks? 


And even in less sensitive areas, the practical operation of the 
prosecutorial function makes imperative the need for executive 
determination. * * * The executive’s purpose to effectuate 
specific policies thought to be of major importance would be 
frustrated or encumbered were a Grand Jury given the sole 
prerogative of determining when a prosecution is to be 
effectively commenced. 


United States v. Cox. 342 F.2d 167, 182 (5th Cir.) 
(Brown, J., concurring), cert. denied 381 U.S. 935 
(1965). 

Ordinarily the choice whether to prosecute in the first 
instance, and whether to withhold evidence the court 
thinks should be produced, even though to do so requires 
dismissal of the action, is for the Attorney General, but 
the Attorney General acts as “the hand of the president.” 
Ponzi v. Fessenden, 258 U.S. 254, 262 (1922). He is the 
agent of the President and a direction given by him must 
be regarded as a direction of the President. Confiscation 
Cases, 20 Wall. (87 U.S.) 92, 109 (1873). 

The President of the United States is charged in Article 2, 
Section 3, of the Constitution with the duty to “take care 
that the laws be faithfully executed . . ..” The Attorney 


General is the President’s surrogate in the prosecution of all 
offenses against the United States. 


Smith v. United States, 375 F.2d 243, 246 (5th Cir. 
1967). 

We are aware that this is not the ordinary case. In his 
statement of April 30th the President delegated to the 
Attorney General “absolute authority to make all deci- 
sions bearing upon the prosecution of the Watergate case 
and related matters,” and this authority has been redele- 
gated by the Attorney General to the Special Prosecutor. 
It will be entirely for the Special Prosecutor to decide 
whom to prosecute. It will be for him to decide to whom 
to give immunity. It will be for him to decide whether to 
comply with requests from the court that he produce 
evidence that is in his hands or suffer the consequences of 
nonproduction. 


We emphasize—because in the District Court the Spe- 
cial Prosecutor wholly missed the point of our submis- 
sion on this phase of the case—that the President does 
not intend to interfere with the Special Prosecutor in any 
of the aspects described in the preceding paragraph. The 
President does not intend to force dismissal of any 
prosection. 

But the President has not delegated the nondelegable 
duty of making the discretionary decision whether to claim 
executive privilege for Presidential papers. This was ex- 
plicitly recognized when the Special Prosecutor was ap- 
pointed, and he was empowered by the Attorney Gen- 
eral “to contest the assertion of ‘Executive Privilege’ 
* * *” 38 Fed. Reg. 14,688 (June 4, 1973). The Presi- 
dent, and the President alone, must weigh such public 
interests as national security and the need for confiden- 
tiality in the work of the Presidency against the possibility 


that refusal on the President’s part may make the task 
of the Special Prosecutor more difficult, or even impos- 
sible, in some particular case. The authorities we have re- 
viewed at length above, showing that decisions of this 
kind are always for the Executive Branch and not for the 
courts, demonstrate conclusively that there is no author- 
ity in the courts to overrule the President’s resolution of 
those competing interests. 

It is not the President’s view that refusal to produce 
these tapes will in fact defeat or hamper prosecution of 
any who have betrayed the President’s confidence by com- 
mitting crimes. The grand jury investigation was in prog- 
ress long before the existence of the tapes was known. 
Indeed Assistant Attorney General Petersen, who was in 
charge of the investigation prior to appointment of the 
Special Prosecutor, has testified that the case was “90 per- 
cent complete” when it was taken away from him and 
entrusted to the Special Prosecutor. (S. Tr. 7521.) There 
have been instances in which the Special Prosecutor has 
deposited under seal with the District Court evidence 
against certain persons before they testified to the Senate 
Select Committee, apparently in the belief that he had 
an adequate case against those persons at the time and 
that it should be sealed in order to show that none of the 
evidence was the fruit of testimony given to the Senate 
committee under cloak of immunity. The President has 
cooperated with the Special Prosecutor by making avail- 
able documentary evidence for which executive privilege 
could have been claimed and by allowing all of those who 
participated in the conversations in questions to give testi- 
mony about what was said insofar as it relates to possible 
criminal conduct arising out of the Watergate affair. One 
can understand the desire of the Special Prosecutor to 
hear the tapes, in order to be sure that he has not over- 
looked anything, but all prosecutors have to learn to live 
with the fact that they cannot have access to privileged 
evidence, much as they would like to have it. 

There was a suggestion by the Special Prosecutor in the 
court below, though it was no more than a suggestion, 
that unless the tapes were produced some prosecutions 
would have to be dismissed under the Jencks Act or the 
rule in Brady v. Maryland, 373 U.S. 83 (1963). This is 
not the time to speak definitively to issues of that kind, or to 
argue at length about the consequences of refusal to 
produce tapes to persons not yet indicted who may or 
may not make demand for them. So we merely note in 
the margin our view that neither the Jencks Act nor the 
Brady rule apply to tape recordings that, for Constitu- 
tional reasons, are unavailable to the prosecution.” See 


* With regard to the Jencks Act, it is held that the definition of 
“statement” is 18 U.S.C. § 3500 (a) applies only to a recorded reci- 
tal of past occurrences by a prospective prosecution witness and does 
not apply to a contemporaneous recording of the events that give 
rise to the criminal charge. United States v. Sopher, 362 F. 2d 523, 
525-526 (7th Cir.), cert. denied 385 U.S. 928 (1966). The Sopher 
case is followed in United States v. Escobedo, 430 F. 2d 603, 608 
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the similar expression of view in the letter from Rep. 
Hebert, discussed at page 36 [W.C.P.D. p. 1109] above. 
We point out, however, that if the tapes should be held 
to be not privileged, then the Brady rule would certainly 
apply, and, as discussed in the previous section of the 
Brief, the rule in Alderman v. United States, 394 U.S. 
165, 184 (1969), would not permit the court to deny to 
the defendants portions of the tapes on the ground of 
national security nor on the ground of relevance. 

There is no basis in reason or authority to make an in- 
road into executive privilege because evidence is sought 
for a criminal inquiry. Such an exception would create 
a precedent with broad and disastrous implications. The 
Special Prosecutor argued below that this case is unique 
because high Presidential advisers are being investigated 
for possible criminal acts. That suggestion flies in the face 
of history. Teapot Dome and the scandals that afflicted 
the Grant administration are merely the most celebrated 
of a number of lamentable instances in which persons in 
high office have betrayed their public trust. It has been 
even more common for charges that are ultimately not 
substantiated to be made against those at the highest levels 
of government. The well-known incident in which former 
President Truman and Justice Tom C. Clark refused to 
comply with subpoenas requiring them to appear before 
a House committee involved charges that, while Mr. Tru- 
man was President and Justice Clark was Attorney Gen- 
eral, they had participated in knowingly promoting a 
proven Soviet spy to a position in which he would be bet- 
ter able to serve his foreign employers. N. Y. Times, 
Nov. 14, 1953, p. 1. There have been many similar 
charges of serious crimes against high officials throughout 
our history, and often there has been enough in support 
of the charge to establish probable cause for a subpoena, 
if the theory being advanced in this case were to be 
accepted. 

Nor is it at all unique that conversations in the Oval 
Office itself might be material evidence in establishing 
that a crime did or did not occur, either with regard to 
public officials or with private citizens. A high constitu- 
tional officer is informed that he is under investigation 
by a grand jury. Quite properly he discusses this with 


(7th Cir. 1970), and in United States v. Skillman, 422 F. 2d 542, 
553-554 (8th Cir. 1971). 

With regard to Brady, the duty it imposes applies to the imme- 
diate prosecutor and to 


any other investigative agencies of the Government which have 
gathered information as part of the case of the prosecution 
against the accused who seeks disclosure. * * * Of course, the 
prosecutor has no duty to disclose information in the posses- 
sion of governmental agencies which are not investigative arms 
of the prosecution and have not participated in the case, even 
if such information might be helpful to the accused. 


United States v. Eley, 335 F. Supp. 353, 358 (N.D. Ga. 1972). 
Although this is the only decision that speaks directly to this ques- 
tion, it is consistent with the thrust in all of the Brady-line of cases 
that the evil is suppression by the prosecution of evidence known to 
it. See, e.g., Moore v. Illinois, 408 U.S. 786, 794 (1972) ; Giles v. 
Maryland, 386 U.S. 66, 96 (1966) (White, J., concurring). 


the President. Are testimony, recordings, or notes about 
that conversation now to be subpoenaed by the grand 
jury making the investigation, on the theory that any in- 
criminating remarks by the officer would be usable against 
him as admissions while if his remarks were exculpatory 
they might be a part of a conspiracy to obstruct justice? 
A group of businessmen visit the President to urge him 
to act in a particular way in some economic decision he 
must make. For all that appears, their proposals are 
perfectly innocent and the kind of argument, from con- 
flicting interests on each side, that the President must have 
in order to act wisely. Is the grand jury to have access to 
the records of that meeting to study it to see if it repre- 
sented concerted action in violation of the antitrust laws? 
The President, in consultation with his highest advisers, 
determines that it is necessary to bomb enemy sanctuaries 
in a supposedly neutral country adjacent to a battle area, 
but that for diplomatic reasons this bombing must be kept 
secret. Will those conversations go to a grand jury if it 
is subsequently claimed that a high official perjured him- 
self in denying the bombing in testimony before a Con- 
gressional committee? Presidential advisers talk candidly 
with the President about possible persons for appointment 
to a vacant office. If a grand jury finds cause to believe 
that one of the advisers had accepted a bribe from the 
candidate he advocated, are the remarks of everyone in 
the room about that candidate and others to go to the 
grand jury? The possible examples are as numerous as 
the topics discussed in the President’s presence. 

We do not wish to press these examples too far. Of 
course it is true that in the vast majority of Presidential 
conversations there would never be anything said that 
could arguably be material evidence in a criminal investi- 
gation. But the inhibiting effect comes from the difficulty 
of a particular participant in a particular conversation 
being sure that this is true, unless he is certain that he 
knows the motivations of all of the other participants. 
Even that knowledge would be insufficient assurance if, as 
suggested in the final paragraph of page 18 of the 
Opinion, a Presidential conversation, though in itself free 
from any possible charge of criminality, becomes fair 
game for a grand jury if there should be reason to think 
that one of the participants in the conversation has sub- 
sequently perjured himself. The deterrence of a ruling 
that courts can compel disclosure of Presidential conversa- 
tions would be very extensive, even though the actual in- 
stances in which disclosure would be ordered would be 
less frequent, though still hardly unique. 

It is worth emphasizing, too, that if the decision below 
should be sustained, the confidentiality of Presidential 
papers and conversations would be at the mercy of 400 
different federal judges—and conceivably of state judges 
as well. If one judge has the power to compel that evidence 
of this kind be produced for in camera examination, so 
does every judge. If it is established that there is no Presi- 
dential privilege, or that a court can overrule claims of 
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Presidential privilege, demands for Presidential papers 
will come not only from grand juries but also from de- 
fendants. Presidential privacy will be gone, even if the 
invasion of it seems to be narrowly limited to criminal 
cases. 


VII. The Inability to Issue Compulsory Process 


The District Court concluded, at page 6 of its Opinion, 
that it has authority to issue compulsory process to re- 
quire the President of the United States to produce docu- 
ments, although it recognized, at page 15, that this is a 
new question “with little in the way of precedent to guide 
the Court.” 

We have not questioned the power of the court to issue 
a subpoena to the President. So much was ruled—and no 
more than this was ruled—in United States v. Burr, 25 
F.Cas. 30, 34, No. 14,692d (C.C.D.Va. 1807). The 
cautious reference to the Burr ruling in Branzburg v. 
Hayes, 408 U.S. 665, 688 n. 26 (1972), goes no further 
than to note that Chief Justice Marshall had “opined” 
that a subpoena might issue. For purposes of this liti- 
gation, we have accepted that proposition. 

But, as the District Court recognized at page 8 n. 17 
- of its Opinion, there is “a distinction between issuing a 
subpoena to the President and commanding that he honor 
it.” Chief Justice Marshall also took note of that distinc- 
tion. The Burr subpoena was requested by the defense to 
obtain what was alleged to be exculpatory evidence. The 
court confined its inquiry to whether the subpoena should 
issue and not to whether the court could or would compel 
compliance. The Chief Justice said: 

If, then, as it is admitted by the counsel for the United States, 
a subpoena may issue to the president, the accused is entitled 
to it of course; and whatever difference may exist with re- 
spect to the power to compel the same obedience to the process, 
as if it had been directed to a private citizen, there exists 
no difference with respect to the right to obtain it. The guard, 
furnished to this high officer, to protect him from being har- 
assed by vexations and unnecessary subpoenas, is to be looked 
for in the conduct of a court after those subpoenas have been 
issued; not in any circumstance which is to precede their 
being issued. 
25 F. Cas. at 34 (emphasis supplied). At no point in the 
opinion was Chief Justice Marshall so bold as to assert 
that the court had the power to compel obedience. He did, 
however, authorize the subpoena. 

As best as can be determined through the veil of 166 
years, President Jefferson never complied with the sub- 
poena in the Burr case. A recent writer has asserted that 
“in fact he fully complied with the subpoena.” Berger, 
Executive Privilege v. Congressional Inquiry, 12 UCLA 
L. Rev. 1043, 1107 (1965) (emphasis in original). The 
author’s footnote at that point, however, fails to support 
the statement in the text. It appears very doubtful that 
the assertion is correct. 

Jefferson did transmit to the United States Attorney, 
George Hay, certain records from the offices of the Secre- 
taries of the Army and Navy that were covered by the sub- 
poena. This was done, however, in apparent ignorance of 


the fact that the subpoena had issued, because his trans- 
mittal letter contains a well-stated argument why a sub- 
poena should not issue. 9 Ford, Writings of Jefferson 56- 
57 (1899). Jefferson did not transmit a certain letter from 
General Wilkinson, which was specifically designated by 
the subpoena. It appears that Burr was forced to trial for 
treason without the benefit of the letter, for on the con- 
vening of his subsequent trial for misdemeanor in Sep- 
tember of 1807 he again demanded that letter, as well as 
another letter from General Wilkinson to President Jef- 
ferson. A second subpoena was issued. Again, Jefferson 
declined to comply to the satisfaction of the defense, 
United States v. Burr, 25 F. Cas. 187, 190, No. 14,694 
(C.C.D.Va. 1807). The court was cautious in its reaction, 
stating only that while a President may have sufficient 
reasons to comply with a subpoena, he and he alone must 
state the reasons for non-compliance. 

If President Jefferson did fully comply with the sub- 
poena, this is a fact unknown to Marshall’s great bi- 
ographer, Albert J. Beveridge. See 3 Beveridge, The Life 
of John Mashall 518-522 (1919). As is there shown, the 
letters called for had not been produced and Colonel Burr 
asserted that the President was in contempt of court. 
Jefferson was nervous about what Chief Justice Marshall 
might do, and threatened to use force against the execu- 
tion of the process of the court. A subpoena duces tecum 
then issued against Hay, who had one of the letters Colonel 
Burr was seeking. Hay produced a part of the letter but 
refused to give passages that the President deemed con- 
fidential. The court then gave the opinion, cited in the 
preceding paragraph, saying that it is for the President 
and not someone acting for him to determine for himself 
what could be produced. In Beveridge’s words: 

A second subpoena duces tecum seems to have been issued 
against Jefferson, and he defiantly refused to “sanction a 


proceeding so preposterous,” by “any notice” of it. And there 
this heated and dangerous controversy appears to have ended. 


Id. at 522. At this point, Beveridge adds in a footnote: 


For some reason the matter was not again pressed. Perhaps the 
favorable progress of the case relieved Burr’s anxiety. It is 
possible that the “truce” so earnestly desired by Jefferson was 
arranged. 


Id. at 522 n. 4. 

Other historians have read the evidence in the same 
way as did Beveridge. Rossiter expresses doubts whether 
Jefferson was a great President but thinks that one of three 
things “to his lasting credit” was his “first declaration of 
presidential independence in his rejection of Marshall’s 
subpoena in the Burr trial.” Rossiter, The American 
Presidency 70 (1956). At another place Rossiter says: 

Jefferson’s rejection of Marshall’s subpoena duces tecum in 
the Burr trial and Chase’s opinion in Mississippi v. Johnson 
(1867), which spared Andrew Johnson the necessity of answer- 


ing a writ of injunction, make clear that the judiciary has no 
power to enjoin or mandamus or even question the President. 


Id. at 39. 
The principle that the courts may not issue compulsory 
process to require production of Presidential powers rests 
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generally on the doctrine of separation of powers, fully 
discussed under Point IV of this Brief. Nothing in the 
Burr decisions is contrary to that, and it is strongly sup- 
ported by Mississippi v. Johnson, 4 Wall. (71 U.S.) 475 
(1867). The court there refused to entertain a bill seeking 
to enjoin President Andrew Johnson from enforcing the 
Reconstruction Acts. In his argument in that case Attor- 
ney General Stanbery discussed Marbury v. Madison, 
1 Cranch (5 U.S.) 137 (1803), and Kendall v. United 
States ex rel. Stokes, 12 Pet. (37 U.S.) 524 (1838), and 
noted that the writs sought in those cases ran only against 
cabinet officers rather than against the President him- 
self, a distinction that was clear in the earlier decisions 
themselves. Stanbery pointed out that if a cabinet officer 
could be imprisoned for contempt for disobedience of a 
court order, his duties could be performed by a deputy or 
a new member of the cabinet could be appointed. If, how- 
ever, the President were to be imprisoned for contempt, 
he would be disabled from performing his constitutional 
duties, though he would still, in the absence of impeach- 
ment, retain the office. 4 Wail. at 489-490. 

The Supreme Court denied leave to file the bill against 
the President. It did not decide whether the President, 
as distinguished from a cabinet officer, could be required 
by judicial process “to perform a purely ministerial act 
under a positive law,” 4 Wall. at 498, but held that the 
duty of the President to see that the laws are faithfully 
executed “‘is in no just sense ministerial. It is purely execu- 
tive and political.” 4 Wall. at 499. It said: 

The Congress is the legislative department of the government; 
the President is the executive department. Neither can be 
restrained in its action by the judicial department; though the 


acts of both, when performed, are, in proper cases, subject 
to its cognizance. 


The impropriety of such interference will be clearly seen upon 
consideration of its possible consequences. 


Suppose the bill filed and the injunction prayed for allowed. 

If the President refuse obedience, it is needless to observe 

that the court is without power to enforce its process. * * * 
4 Wall. at 500-501. Thus it concluded that “we are fully 
satisfied that this court has no jurisdiction of a bill to 
enjoin the President in the performance of his official 
duties; and that no such bill ought to be received by us.” 
4 Wall. at 501. 

In the light of these precedents Attorney General 
Moody was clearly right when he ruled that “‘it seems clear 
that while a subpoena may be directed against the Presi- 
dent to produce a paper, or for some other purpose, in 
case of his refusal to obey the subpoena, the courts would 
be without power to enforce process.” 25 Op. Atty. Gen. 
326, 330-331 (1905). 

The commentators have agreed. The then-Executive 
Editor of the Washington Post, an outspoken critic of 
executive privilege, says: “That the President himself en- 
joys practical immunity from the enforcement of legal 
process in wide areas must be acknowledged.” Wiggins, 
Government Operations and the Public’s Right to Know, 


19 Fed. B.J. 62, 74 (1959). Wigmore suggests that the 
Executive may be under a testimonial duty to be a witness, 
but he regards this as a different question from whether 
compulsory process can issue to enforce that duty, and 
says: “That the enforcement of the duty is constitutionally 
impossible is still consistent with its existence.” 8 Wig- 
more, Evidence § 2370 (McNaughton rev. 1961). 

This is not to suggest that the courts are powerless in 
the face of executive refusals. In civil litigation to which 
the United States is a party, sanctions other than con- 
tempt are available for failure to produce material that 
the court thinks not privileged. Thus in O’Neill v. United 
States, 79 F.Supp. 827, 830 (E.D.Pa. 1948), the court 
recognized that because of “the separateness and mutual 
independence of the three coordinate branches of the 
government,” compulsory process or contempt against - 
the Attorney General would be barred, but not that other 
sanctions could be imposed that might cause procedure 
disadvantages to the United States or even cause it to 
lose its case. Indeed the sanction applied by the lower 
courts in United States v. Reynolds, 345 U.S. 1 (1953), 
when the Government refused to comply with a court 
order to produce documents for in camera inspection, was 
to rule that the facts on negligence would be taken as 
established in plaintiffs’ favor. This would have, been 
the proper sanction, had not the Supreme Court ruled 
that the claim of privilege was sound and that it was er- 
ror to call even for in camera inspection. Even with re- 
gard to department heads the courts can neither compel 
production of documents nor punish the department head 
for contempt. 8 Wigmore, Evidence § 2379, at 815 (Mc- 
Naughton rev. 1961); 4 Moore, Federal Practice 26.61 
[5.-1], at 26-287 (2d ed. 1970). The immunity of the 
President from compulsory process is even clearer than 
that attaching to department heads. 

As was pointed out in the preceding section of this 
Brief, the practice in criminal litigation is similar. The 
court may require the Government to choose between 
producing documents or damaging its chances for a suc- 
cessful prosecution, but the court cannot require that the 
documents be produced nor can it even require that they 
be submitted for in camera inspection. 


In the whole history of this country no court has ever 
compelled the Executive Branch to produce documents 
that the Executive Branch determined that it would not 
produce, nor has any officer of the Executive ever been 
held in contempt for refusal to produce. The Court lacks 
power to take either of these steps as against the Chief 
Executive. 


Conclusion 


The result for which we have argued is supported by 
such precedent as exists. It is supported by premises that 
are, and have always been, at the heart of our Constitu- 
tional system. It is supported by the unvarying practice 
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of 184 years. It is supported finally, and most importantly, 
by the consequences that would follow if any other result 
were to be reached. 


The right of Presidential confidentiality is not a mystical 
prerogative. It is, rather, the raw essence of the Presi- 
dential process, the institutionalized recognition of the 
crucial role played by human personality in the negotia- 
tion, manipulation, and disposition of human affairs. 

Were it to be held, on whatever ground, that there is 
any circumstance under which the President can be com- 
pelled to produce recordings or notes of his private con- 
versations, from that moment on it would be simply 
impossible for any President of the United States to func- 
tion. The creative interplay of open and spontaneous 
discussion is essential in making wise choices on grave and 
important issues. A President would be helpless if he and 
his advisers could not talk freely, if they were required 
always to guard their words against the possibility that 
next month or next year those words might be made pub- 
lic. The issue in this case is nothing less than the continued 
existence of the Presidency as a functioning institution. 

It is tempting to give way to the forces that have been 
set in motion by Watergate, to issue orders of a kind en- 
tirely without precedent in our history, and to alter settled 
principles of Constitutional government. A decision that 
it is for the Judiciary, rather than for the President, to de- 
cide how the Presidency is to function might be popular 
with those who do not count the long-term consequences. 
That cannot be a concern of this Court. 

Rigorous adherence to the narrow scope of the judicial func- 
tion is especially demanded in controversies that arouse appeals 
to the Constitution. The attitude with which this Court must 
approach its duty when confronted with such issues is pre- 
cisely the opposite of that manifested by the general public. 


So-called constitutional questions seem to exercise a mesmeric 
influence over the popular mind. * * * 


The path of duty for this Court, it bears repetition, lies in the 
opposite direction. 
Frankfurter, J., concurring in Youngstown Sheet S Tube 
Co. v. Sawyer, 343 U.S. 579, 594-595 (1952). 

The relief prayed for in the Petition should be granted 
and the writ issued directing the District Court to vacate 
its order of August 29th. 

Respectfully submitted, 
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Administration of the Clean Air Act 
and the Federal Water Pollution 
Control Act 


Executive Order 11738. September 10, 1973 


PROVIDING FOR ADMINISTRATION OF THE CLEAN Arr ACT 
AND THE FEDERAL WATER POLLUTION CoNnTROL ACT 
Wir REsPECT TO FEDERAL ConTRACTS, GRANTS, OR 
Loans 


By virtue of the authority vested in me by the provisions 
of the Clean Air Act, as amended (42 U.S.C, 1857 et 
seq. ), particularly section 306 of that Act as added by the 
Clean Air Amendments of 1970 (Public Law 91-604), 
and the Federal Water Pollution Control Act (33 U.S.C. 
1251 et seq.), particularly section 508 of that Act as 
added by the Federal Water Pollution Control Act 
Amendments of 1972 (Public Law 92-500), it is hereby 
ordered as follows: 

SecTIon 1. Policy. It is the policy of the Federal Gov- 
ernment to improve and enhance environmental quality. 
In furtherance of that policy, the program prescribed in 
this Order is instituted to assure that each Federal agency 
empowered to enter into contracts for the procurement of 
goods, materials, or services and each Federal agency em- 
powered to extend Federal assistance by way of grant, 
loan, or contract shall undertake such procurement and 
assistance activities in a manner that will result in effective 
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enforcement of the Clean Air Act (hereinafter referred to 
as “the Air Act’) and the Federal Water Pollution Con- 
trol Act (hereinafter referred to as “the Water Act”). 

Sec. 2. Designation, of Facilities. (a) The Administrator 
of the Environmental Protection Agency (hereinafter re- 
ferred to as “the Administrator’) shall be responsible for 
the attainment of the purposes and objectives of this 
Order, 

(b) In carrying out his responsibilities under this Or- 
der, the Administrator shall, in conformity with all ap- 
plicable requirements of law, designate facilities which 
have given rise to a conviction for an offense under section 
113(c) (1) of the Air Act or section 309(c) of the Water 
Act. The Administrator shall, from time to time, publish 
and circulate to all Federal agencies lists of those facilities, 
together with the names and addresses of the persons who 
have been convicted of such offenses. Whenever the Ad- 
ministrator determines that the condition which gave rise 
to a conviction has been corrected, he shall promptly re- 
move the facility and the name and address of the person 
concerned from the list. 

Sec. 3. Contracts, Grants, or Loans. (a) Except as pro- 
vided in section 8 of this Order, no Federal agency shall 
enter into any contract for the procurement of goods, 
materials, or services which is to be performed in whole 
or in part in a facility then designated by the Administra- 
tor pursuant to section 2. 

(b) Except as provided in section 8 of this Order, no 
Federal agency authorized to extend Federal assistance 
by way of grant, loan, or contract shall extend such as- 
sistance in any case in which it is to be used to support 
any activity or program involving the use of a facility then 
designated by the Administrator pursuant to section 2. 

Sec. 4. Procurement, Grant, and Loan Regulations. 
The Federal Procurement Regulations, the Armed Serv- 
ices Procurement Regulations, and, to the extent neces- 
sary, any supplemental or comparable regulations issued 
by any agency of the Executive Branch shall, following 
consultation with the Administrator, be amended to re- 
quire, as a condition of entering into, renewing, or extend- 
ing any contract for the procurement of goods, materials, 
or services or extending any assistance by way of grant, 
loan, or contract, inclusion of a provision requiring com- 
pliance with the Air Act, the Water Act, and standards 
issued pursuant thereto in the facilities in which the con- 
tract is to be performed, or which are involved in the 
activity or program to receive assistance. 

Sec. 5. Rules and Regulations. The Administrator shall 
issue such rules, regulations, standards, and guidelines as 
he may deem necessary or appropriate to carry out the 
purposes of this Order, 

Sec. 6. Cooperation and Assistance. The head of each 
Federal agency shall take such steps as may be necessary 
to insure that all officers and employees of his agency 


whose duties entail compliance or comparable functions 
with respect to contracts, grants, and loans are familiar 
with the provisions of this Order. In addition to any other 
appropriate action, such officers and employees shall re- 
port promptly any condition in a facility which may in- 
volve noncompliance with the Air Act or the Water Act 
or any rules, regulations, standards, or guidelines issued 
pursuant to this Order to the head of the agency, who shall 
transmit such reports to the Administrator. 

Sec. 7. Enforcement. The Administrator may recom- 
mend to the Department of Justice or other appropriate 
agency that legal proceedings be brought or other appro- 
priate action be taken whenever he becomes aware of a 
breach of any provision required, under the amendments 
issued pursuant to section 4 of this Order, to be included 
in a contract or other agreement. 

Sec. 8. Exemptions—Re ports to Congress. (a) Upona 
determination that the paramount interest of the United 
States so requires— 

(1) The head of a Federal agency may exempt any con- 
tract, grant, or loan, and, following consultation with the 
Administrator, any class of contracts, grants or loans 
from the provisions of this Order. In any such case, the 
head of the Federal ageucy granting such exemption shall 
(A) promptly notify the Administrator of such exemp- 
tion and the justification therefor; (B) review the neces- 
sity for each such exemption annually; and (C) report to 
the Administrator annually all such exemptions in effect. 
Exemptions granted pursuant to this section shall be for 
a period not to exceed one year, Additional exemptions 
may be granted for periods not to exceed one year upon 
the making of a new determination by the head of the 
Federal agency concerned. 

(2) The Administrator may, by rule or regulation, 
exempt any or all Federal agencies from any or all of 
the provisions of this Order with respect to any class or 
classes of contracts, grants, or loans, which (A) involve 
less than specified dollar amounts, or (B) have a minimal 
potential impact upon the environment, or (C) involve 
persons who are not prime contractors or direct recipients 
of Federal assistance by way of contracts, grants, or loans. 

(b) Federal agencies shall reconsider any exemption 
granted under subsection (a) whenever requested to do 
so by the Administrator. 

(c) The Administrator shall annually notify the Presi- 
dent and the Congress of all exemptions granted, or in 
effect, under this Order during the preceding year. 

Sec. 9. Related Actions. The imposition of any sanc- 
tion or penalty under or pursuant to this Order shall not 
relieve any person of any legal duty to comply with any 
provisions of the Air Act or the Water Act. 

Sec. 10. Applicability. This Order shall not apply to 
contracts, grants, or loans involving the use of facilities 
located outside the United States. 
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Sec. 11. Uniformity. Rules, regulations, standards, and 
guidelines issued pursuant to this order and section 508 
of the Water Act shall, to the maximum extent feasible, 
be uniform with regulations issued pursuant to this order, 
Executive Order No, 11602 of June 29, 1971, and sec- 
tion 306 of the Air Act. 


Sec. 12. Order Superseded. Executive Order No. 11602 
of June 29, 1971, is hereby superseded. 


RicuHarp Nixon 
The White House, 
September 10, 1973. 


[Filed with the Office of the Federal Register, 4:35 p.m., 
September 10, 1973] 


Atlantic Treaty Association 


The President’s Message to the Association’s Meeting in 
Brussels. September 10, 1973 


In sending my greetings and best wishes for a suc- 
cessful meeting to the Atlantic Treaty Association on the 
occasion of its 19th Annual Assembly, I am conscious of 
the unstinting service its members have long given to the 
cohesion and strength of the Atlantic Alliance. A close 
and vigorous Atlantic relationship remains vital to the 
security and prosperity of all of our countries during this 
period of profound changes in the Atlantic Community 
and the world at large—changes that offer new 
opportunities. 

Collective defense remains the cornerstone of the At- 
lantic Alliance. The Government of the United States 
is pledged to maintain our commitments to the Alliance 
and to make a substantial contribution on a mutual 
defense. We confidently expect that each of our allies will 
assume its share of the common defense burden, joining 
in equitable arrangements which strengthen the solidarity 
of the Alliance. And we expect that the Alliance will con- 
tinue to evaluate our mutual defense effort in light of the 
strategic and political conditions prevailing in this decade. 

Not only in defense, but in all spheres we have the op- 
portunity as equal partners to chart our future course, to 

‘define our common purposes and to strengthen the prin- 
ciples of mutual understanding on which our future rela- 
tion will depend. I believe that in this we can infuse our 
old ties with a new dynamism. The United States will 
do its part, and we look to our partners to join in fulfilling 
the promise of the years that lie ahead. 

NOTE: The text of the message was made available by the White 


House Press Office. It was not issued in the form of a White House 
press release. 


Treatment Alternatives to Street 
Crime Conference 


The President’s Remarks at the Opening Session of the 
Conference. September 11, 1973 


Ladies and gentlemen, I am very happy to welcome 
you all to the East Room of the White House and to 
welcome you to this conference. As you can imagine, the 
responsibilities of whoever is President of this country 
often include welcoming various groups, and each one, 
I am sure, believes that it is the most important group 
ever to come to the White House. Yours very well might 
be. I say this to others, too, though, I want you to know. 
[Laughter] 

But the point is that we consider that this trip that you 
have taken was necessary. We want you to return to your 
cities, to your counties, to your States, feeling that it was 
worthwhile and that it was not just one of those junkets 
where people gather together in Washington, talk about 
a problem, and then go home and continue to do just 
what you have always been doing in dealing with that 
problem. 

Incidentally, what most of you have been doing in many 
areas has been the right thing. What we are trying to do 
here is to bring together the experts in the field to get their 
ideas to you and to get from you, from the grass roots, 
your ideas, so that throughout this country we can have a 
program in dealing with drug abuse which will be more 
effective than the one we presently have. 

Now my views on this subject, I think, are pretty well 
known to most of you here in this group. Let me tell you 
how they developed. 

When I came into office in that first year 1969, before 
the Nation was the problem of drug abuse as a very, very 
serious problem, and in a press conference I referred to 
drug addiction as Public Enemy No. 1 in this Nation and 
that therefore it should have the very highest priority 
within the Federal Government, as well as. in State and 
local governments in dealing with that problem. 

And then various people came to see me to talk about 
the problem and to tell me how to attack it, and it was 
interesting to find the different approaches. There were 
some who said the real problem is the source or the sup- 
ply. If we can just cut off the supply, particularly of hard 
drugs, heroin, then that means that we will lick the prob- 
lem, because if we don’t have the supply rolling into this 
country, they will not be able to get it, and that means 
that you will not have the drug addiction. 

So we have been working on the supply side and work- 
ing very, very effectively. You know the success of our 
program with regard to Turkey—Ambassador Handley 
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incidentally is here today who is now working on this 
problem—but not only in Turkey, but in our relations with 
France and a number of other countries we have dra- 
matically cut the source of supply of hard drugs flowing 
into the United States. We still have a lot to do, and 
this will still have a very high priority within the 
Administration. 

A second group who discussed this problem came in to 
see me back in the year 1969 and said, “Now the supply 
problem is, of course, very, very important and we are 
glad you are working on it. But the real way to get at this 
is through law enforcement. What we need are stiffer 
penalties, what we need are more individuals who can 
go out and deal with the pushers and the others in a 
more effective way. And if we can just get the law enforce- 
ment tools and the law enforcement personnel, we can 
turn around the drug problem in the United States.” 

And so, we moved in the law enforcement front. And 
we have moved very, very heavily and very effectively at 
the Federal level, and we have had cooperation from 
States and local governments in that respect. And those 
in law enforcement—and I have met with many of them, 
in New York, in Texas, in California, here in the District 
of Columbia very, very often—those in law enforcement, 
many of them, feel that theirs is the most important aspect 
of this problem. 

And then a third area was brought to my attention very, 
very effectively when Dr. Jaffe came aboard, and that was 
it isn’t the source—that is important, yes—or law enforce- 
ment, but the real way to get a handle on this problem is 


through treatment, treatment of those who become 
addicted. 


So we went into a treatment program, one that is not 
as spectacular as law enforcement and one that is not as 
spectacular as picking up a big supply of heroin when it 
comes into the United States, and there have been some 
very spectacular achievements in that respect, but one 
which is enormously important. And it is interesting to 
note, and I am glad that we had the opportunity to note, 
as this conference begins, that two-thirds of the three- 
quarters of a billion dollars that we are spending at the 
Federal level in the treatment of the drug problem goes to 
the treatment problem rather than the others that I have 
mentioned. 

That indicates our sense of priorities and also indicates 
the needs. It doesn’t mean that we are not spending as 
much as we think we need to cut off the source of supply, 
that is well funded. It doesn’t mean that we are not spend- 
ing as much as we think we should in the field of law 
enforcement. But it does mean that on the treatment side 
there needed to be an enormous push given, and that is 
why at the present time, as we look at the amount that is 
being spent by the Federal Government, it is 10 times as 


much as it was four years and a half ago when we began 
these programs. 

And then finally, there are others who call on the Presi- 
dent and his associates and say, now all these things you 
are doing are very, very important, but in the final analysis 
you have got to stop the demand, and the way to stop the 
demand is to educate people and so you have noted the 
educational program, the programs that you have in your 
cities and in your counties, also the programs in which the 
National Advertising Council, the football association and 
the others, run their various advertisements to try to edu- 
cate particularly young people with regard to the dangers 
in the whole field of hard drugs. 

So let me summarize briefly what our program is. I 
could summarize it in terms that we are spending 10 times 
as much money. I could summarize it in terms of the 
fact that drug addiction is down. We have turned the 
corner on drug addiction in the United States, haven’t 
solved the problem, because we have a long way to go. 
There is a long road after turning that corner before we 
get to our goal of getting it really under control, but we 
have turned the corner. The numbers, the statistics, are 
beginning to be better. 

Take for example drug-related crime in New York City, 
Washington, D.C., two cities which we followed very, very 
closely. There has been a reduction. But as we look at the 
whole situation, what we all have to understand is that 
like any problem as serious as this, it is not enough to attack 
it just on one front, your front, the one that you think is 
important. It must be attacked on all fronts, and in this 
case that is exactly what we are doing. 

We place, therefore, great emphasis upon the need to 
continue to cut off the source of supply from foreign coun- 
tries, of heroin and other hard drugs flowing into this 
country. We intend to continue to strengthen our law en- 
forcement capacity, and we urge you at local government 
to do likewise, to deal with those who are the pushers and 
those who start people on the long road, the disastrous 
road of drug addiction. 

We intend to continue the program of treatment in 
which so many of you are interested, and we intend to 
continue in our program of education, but finally, it all 
comes down to the individual. 

In this room are judges, law enforcement officials, edu- 
cators, and other officials from all over the United States, 
and you would not be here if all we were talking about 
and the results of your work were simply turning around 
the statistics in this field. 

You are here because you care about one person, one 
young boy, one young girl, maybe a teenager, who but for 
what you did or will do in the years ahead could become 
addicted to drugs, and not only become addicted to drugs, 
possibly then going from there into a life of crime. 

If what you do and if as a result of this conference we 
are able to save one of those individuals, this conference 
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is worthwhile, and we would like all of you to think that 
way. I would like for you to, because I think of each of 
you in the work that you do, whether it is in stopping the 
source of supply, whether it is in the field of education, 
whether it is in the field of enforcing the law, or whether 
it is in the field of treatment, I consider each of you indi- 
vidually, indispensable to this total program. 

Now, the program has one of those public relations 
names, it is called Outreach, a very good name; and we 
are outreaching, certainly, in order to deal with this prob- 
lem. Each of you plays an enormously important role, 
and for that reason I want you to know that the whole 
country is in your debt. We are going to win this battle. 
We have turned the corner, but having turned the corner, 
we are going to go on down this road until the whole 
Nation realizes that drug addiction in the United States is 
under control. 

So with that, I conclude my part in the program and 
turn over the balance of it to the experts from whom you 
will hear. Dr. DuPont, who is the Director of our Special 
Action Office for Drug Abuse Prevention, will follow me 
on the platform, and John Bartels, who will be nominated 
to be the Director of Drug Enforcement Administration 
within the Federal Government will also be on your pro- 
gram today. Ambassador Handley, I know, will also be 
addressing you, and a number of other experts from the 
State and local level. 

So thank you for coming to this conference. I suppose 
when I said—used the word this “trip” was necessary, that 
could be taken in a number of ways. [Laughter] Let me 
say, as a result of the trip you have taken to Washington, 
we know that many young people in this country will not 
be taking unhappy trips to other places through other 
means in the future. 


NOTE: The President spoke at 11:02 a.m. in the East Room at the 
White House. 


Following the opening session in the East Room, the first national 
Treatment Alternatives to Street Crime Conference continued at the 
Sheraton Inn at Reston, Va. Sponsored by the Special Action Office 
for Drug Abuse Prevention, the conference was attended by repre- 
sentatives of the criminal justice system from 23 cities and counties. 
TASC is a program to assist local governments in their efforts to 
control the criminal activity of drug dependent individuals by offer- 
ing treatment for their drug addiction problems. 


Administrator of Drug Enforcement 


Announcement of Intention To Nominate 
John R. Bartels, Jr. September 11, 1973 


The President today announced his intention to nomi- 
nate John R. Bartels, Jr., of Garrison, N.Y., to be Ad- 
ministrator of Drug Enforcement. This is a new position 
created by Reorganization Plan No. 2 of 1973 which es- 


tablished a Drug Enforcement Administration in the 
Department of Justice. Since 1972, he has served as De- 
puty Director for Field Operations and Deputy Special 
Assistant Attorney General in the Department of 
Justice. 


Mr. Bartels was born November 27, 1934, in Brooklyn, 
N.Y. He earned his A.B. degree (1956) and LL.B. degree 
(1960) from Harvard University. He received a certifi- 
cate from the University of Munich in 1957 and was a 
Fulbright and Adenauer Scholar. 


Mr. Bartels engaged in the private practice of law in 
New York City with the firms of Webster, Sheffield and 
Christie (1961-1964) and Arps, Slate, Meagher and 
Flom (1968-1969). He was an Assistant United States At- 
torney for the Southern District of New York from 1964 to 
1968. From 1969 to 1971, he served as Chief of the Jus- 
tice Department’s New Jersey Organized Crime Strike 
Force and was general counsel to the New York State 
Study Commission for New York City from 1971 to 1972. 

He is the recipient of the Department of Justice Special 
Commendation Award for Distinguished Service (1970) 
and the Federal Criminal Investigators’ Association Man 
of the Year Award (1971). 


He is married to the former Marian Thro. They have 
five children and reside in Washington, D.C. 


White House Staff 


Announcement of Appointment of Vernon C. Loen as 
Special Assistant to the President for Legislative 
Affairs. September 11, 1973 


The President today announced the appointment of 
Vernon C. Loen as Special Assistant to the President for 
Legislative Affairs. He will assist Max L. Friedersdorf, 
Deputy Assistant to the President, specializing in relations 
with the House of Representatives. Mr. Loen succeeds 
James M. Sparling, who has resigned. 


Since 1969, Mr. Loen has served as Administrative As- 
sistant-Press Secretary to Congressman Albert H. Quie 
of Minnesota. From 1953 to 1958, he was a staff writer 
for the Sioux Falls Argus-Leader. He served as Press Sec- 
retary to Senator Francis Case of South Dakota from 1958 
to 1961 and was Administrative Assistant-Press Secretary 
to Congressman Ben Reifel of South Dakota from 1961 
to 1969. 

A native of Howard, S. Dak., Mr. Loen was born 
October 18, 1931. He received his B.S. degree from South 
Dakota State University in 1953. 

Mr. Loen is married to the former Raemalee Anderson. 
They have three children and reside in Potomac, Md. 
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U.S. Representatives to International 
Monetary and Banking Organizations 


Announcement of Intention To Nominate 

Arthur F. Burns To Be U.S. Alternate Governor of the 
International Monetary Fund and William J. Casey 

To Be U.S. Alternate Governor of the International 
Bank for Reconstruction and Development, the 
Inter-American Development Bank, and the Asian 
Development Bank. September 12, 1973 


The President today announced his intention to nomi- 
nate Arthur F. Burns, of the District of Columbia, to be 
United States Alternate Governor of the International 
Monetary Fund. He will succeed former Deputy Secretary 
of State John N. Irwin II, who was appointed Ambas- 
sador to France on February 2, 1973. 

Dr. Burns is currently serving as Chairman of the Fed- 
eral Reserve Board and will continue to serve in this posi- 
tion. He was appointed a member of the Board of Gover- 
nors of the Federal Reserve System on January 20, 1970, 
and was designated Chairman of the Board on Janu- 
ary 31, 1970. 

The President is also announcing his intention to nomi- 
nate William J. Casey of Roslyn, N.Y., to be United 
States Alternate Governor of the International Bank for 
Reconstruction and Development, the Inter-American 
Development Bank, and the Asian Development Bank. He 
will succeed John N. Irwin II, Ambassador to France. 

Mr. Casey has been serving as Under Secretary of State 
for Economic Affairs since February 2, 1973, and will con- 
tinue to serve in this position. 


United Nations General Assembly 


Announcement of Nomination of United States 
Delegation to the 28th Session. September 12, 1973 


The President today is announcing the nomination of 
the following named persons to be Representatives and 
Alternate Representatives of the United States of Amer- 
ica to the Twenty-eighth Session of the General Assembly 
of the United Nations: 


Representatives: 


Joun A. Scat, of the District of Columbia, United States Repre- 
sentative to the United Nations 

W. Taprtey Bennett, Jr., of Georgia, Deputy Representative of the 
United States to the United Nations in the Security Council 


Wituum F. Buck.ey, Jr., of Connecticut, editor in chief of Na- 
tional Review 

ConcrRESSMAN JOHN H. BucHanan, Jr., of Alabama 

ConcressMAN Rosert N. C. Nix, of Pennsylvania 


Alternate Representatives: 


Marcaret B. Younes, of New York, author 

Marx Evans, of the District of Columbia, vice president, Metro- 
media, Inc. 

Wituiam E. ScHAUuUFELE, Jr., of Ohio, Senior Adviser to the United 
States Representative to the United Nations 

CLARENCE CLypE Fercuson, Jr., of New Jersey, Deputy Assistant 
Secretary of State, Bureau of African Affairs 

Ricuarp M. Scammon, of Maryland, director of Elections Research 
Center 


This session is scheduled to be hela at New York, N.Y., 
beginning September 18, 1973. 
NOTE: The announcement was made available by the White House 


Press Office. It was not issued in the form of a White House press 
release. 


Statutes of the World Tourism 
Organization 


The President’s Message to the Senate Transmitting the 
Statutes for Advice and Consent to Ratification. 
September 12, 1973 


To the Senate of the United States: 

I transmit herewith, for the advice and consent of the 
Senate to ratification, the Statutes of the World Tourism 
Organization done at Mexico City on September 27, 
1970. The report of the Department of State is enclosed 
for the information of the Senate. 

The Statutes establish the World Tourism Organiza- 
tion as an international organization of intergovernmental 
character replacing the International Union of Official 
Travel Organizations, a non-governmental organization. 

The World Tourism Organization will continue the 
activities of the International Union of Official Travel 
Organizations in promoting and facilitating international 
tourism. Additionally, because of the World Tourism Or- 
ganization’s intergovernmental character and close asso- 
ciation with the United Nations system, it is anticipated 
that it will become an even more effective organization. I 
recommend that the Senate give early and favorable con- 
sideration to the Statutes and give its advice and consent 
to ratification. 


RicHARD Nixon 


The White House, 
September 12, 1973. 
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Emergency Medical Services Bill 


White House Statement on the Sustaining by the House 
of Representatives of the President’s Veto of S. 504. 
September 12, 1973 


The President is pleased by the action of the House of 
Representatives in voting to sustain his veto of the emer- 
gency medical services bill. This shows restraint on the part 
of some Members of Congress to hold the line on spend- 
ing and join the President’s efforts in fighting inflation. 

The President feels those Members of the House of 
Representatives who voted to sustain deserve the thanks 
of all Americans for their actions. 


NOTE: The statement was made available by the White House Press 
Office. It was not issued in the form of a White House press release. 


Public Service Commission of the 
District of Columbia 


Announcement of Intention To Nominate 
William R. Stratton To Be a Member. 
September 13, 1973 


The President today announced his intention to nomi- 
nate William R. Stratton, of the District of Columbia, 
to be a member of the Public Service Commission of the 
District of Columbia for a term of 3 years, expiring 
June 30, 1976. He will succeed Jeremiah Colwell Water- 
man who has resigned. 

Since April 1972, Mr. Stratton has served as Executive 
Assistant to the Chairman of the District of Columbia 
Council. He was Assistant Corporation Counsel for the 
District of Columbia Government from 1962 to 1963. 
He then joined the U.S. Department of the Interior, 
serving as attorney-adviser in the Office of the Legislative 
Counsel until 1965. Mr. Stratton engaged in the private 
practice of law from 1965 to 1970 as associate and partner 
(1968) in the firm of Clarke, Nevius & Stratton. From 
1970 to 1971, he was a Stanford-Sloan Fellow at the 
Stanford University Graduate School of Business. Later 
in 1971 he became a consultant to the National League 
of Cities and the U.S. Conference of Mayors where he 
served until appointment to his current position. 

A native of St. Paul, Minn., Mr. Stratton was born 
June 6, 1934. He earned his A.B. degree from Dartmouth 
College in 1955 and his LL.B. degree from Harvard Uni- 
versity Law School in 1961. He was a member of the 
United States Navy from 1955 to 1958. 

Mr. Stratton is married to the former Janet W. Barfield. 
They have two daughters and reside in Washington, D.C. 

The District of Columbia Public Service Commission 
regulates the rates and services of the utility companies 
servicing the residents of the District of Columbia. It is 


composed of two members appointed by the President 
and the Commissioner of the District of Columbia who 
serves ex officio as the third member. H. Mason Neely, 
who was appointed by the President on December 15, 
1971, is currently serving as the other Presidential ap- 
pointee on the Commission. 


International Atomic Energy Agency 


Announcement of Intention To Nominate U. S. 
Representative and Alternative Representatives to the 
Agency’s General Conference. September 13, 1973 


The President today announced his intention to nomi- 
nate five persons to be the Representative and Alternate 
Representatives of the United States to the 17th Session 
of the General Conference of the International Atomic 
Energy Agency which is to be held in Vienna, Austria 
from September 18 through September 24, 1973. They 
are: 


Representative: 


Dixy Lee Ray, of Tacoma, Wash., Chairman, United States 
Atomic Energy Commission 


Alternate Representatives: 

WiituiaM ALIson ANDERS, of McLean, Va., Commissioner, Atomic 
Energy Commission 

CrarenceE E. Larson, of Bethesda, Md., member, Atomic Energy 
Commission 

Dwicut J. Porter, of Omaha, Nebr., Deputy United States Repre- 
sentative to the International Atomic Energy Agency 

GERALD F. Tape, of Bethesda, Md., United States Representative to 
the International Atomic Energy Agency 

The Iniernational Atomic Energy Agency, which is 
currently composed of 103 member states, meets in general 
conference annually. At these sessions they discuss the 
Agency’s budget, determine which countries will serve on 
the Board of Governors, and take up other matters relating 
to the peaceful uses of atomic energy. 

The Agency was set up by the UN in 1957, to accelerate 
and enlarge the contribution of atomic energy to peace, 
health, and prosperity throughout the world. It ensures 
that assistance provided by it or at its request or under 
its supervision or control is not used to further any military 


purpose. 


National Hunting and Fishing Day 


Proclamation 4242. September 14, 1973 


By the President of the United States of America 
a Proclamation 


Hunting and fishing appeal to many Americans. 
They provide an opportunity for our people to be out- 
doors, to travel, and to enjoy the blessings of nature. The 
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result is that both the cause of conservation and the spirit 
of man are benefitted. Through the purchase of licenses 
and permits, the payment of excise taxes on hunting and 
fishing equipment, and voluntary contributions, the 
hunter or fisherman plays a vital role in the betterment 
of the Nation’s wildlife resources and in support of hunt- 
ing and boating safety programs. 

The American people have been coming to realize in 
recent years that the environment of man is one with the 
environment of fish and wildlife—that which harms one 
harms the other. This is a truth which has always been 
understood by the Nation’s sportsmen. They have long 
been active in the effort to protect and renew our environ- 
ment and we will continue to look to them for leadership 
in this vital area. 

In recognition of the many worthwhile contributions of 
the American hunter and angler, the Congress, by House 
Joint Resolution 210, has requested the President to de- 
clare the fourth Saturday of September, 1973 as National 
Hunting and Fishing Day. 

Now, THEREFORE, I, RicHarp Nixon, President of 
the United States of America, do hereby designate Satur- 
day, September 22, 1973, as National Hunting and 
Fishing Day. 

I urge all our citizens to join with outdoor sportsmen 
in the wise use of our natural resources and in insuring 
their proper management for the benefit of future 
generations. 

In Witness Wuereor, I have hereunto set my hand 
this fourteenth day of September, in the year of our Lord 
nineteen hundred seventy-three, and of the Independence 
of the United States of America the one hundred ninety- 
eighth. 

RicHarD Nixon 


[Filed with the Office of the Federal Register, 3:42 p.m., 
September 14, 1973] 


Fire Prevention Week, 1973 


Proclamation 4243. September 14, 1973 


By the President of the United States of America 
a Proclamation 


Scarcely a day passes that we do not read of a tragic 
fire which has destroyed life or property somewhere in our 
land. Each year more than 12,000 lives are lost from fires 
in America and an additional 300,000 people suffer 
serious injury. Fires also cause a staggering loss in terms 
of property damage. Each year the cost in property de- 
stroyed by fires in this country is more than $3 billion 
while another $8 billion is spent on additional fire costs. 

While this needless waste cannot be halted completely, 
we know that active fire prevention can do much to reduce 


these terrible misfortunes. Two years ago, I appointed a 
National Commission on Fire Prevention and Control 
which has since reported its findings concerning our 
Nation’s fire problem. The Commission’s strong emphasis 
on fire prevention is persuasive and sensible. It encourages 
us to place a greater priority on the work of preventing 
fires before they start rather than simply working to put 
them out after they begin. 

Accidents are often acts beyond our control, but careless 
accidents can be prevented. Every American must recog- 
nize his or her responsibility to make fire prevention an 
effective national commitment. 

Now, THEREFORE, I, RicHarp Nixon, President of 
the United States of America, do hereby designate the 
week beginning October 7, 1973, as Fire Prevention Week. 

I urge all our citizens to involve themselves personally 
in fire prevention activities in their own communities, 
working with local fire departments and local governments 
as well as with the National Fire Protection Association. 
I also request all Federal agencies, in cooperation with the 
Federal Fire Council, to conduct effective year-round fire 
prevention programs in order to help reduce the terrible 
loss of life and property from fires. 

In Witness Wuereor, I have hereunto set my hand 
this fourteenth day of September, in the year of our Lord 
nineteen hundred seventy-three, and of the Independence 
of the United States of America the one hundred ninety- 
eighth. 


RIcHARD Nixon 


[Filed with the Office of the Federal Register, 3:43 p.m., 
September 14, 1973] 


Jewish High Holy Days 


Message of the President. September 14, 1973 


With the coming of the High Holy Days, Mrs. Nixon 
and I express our warmest greetings to our fellow citizens 
of the Jewish Faith. 

This is a time of introspection and spiritual self- 
renewal for Jews. But for all Americans it is an occasion 
to remember the essentially democratic theme of Judaism: 
that the most exalted and the lowest stand equal before 
God. 

May the High Holy Days provide for all of us an oppor- 
tunity for renewed commitment to the sacred principles 
upon which our nation is established, and may the con- 
duct of our national life be a testament to the strength 
and vitality of those principles in our personal lives. 


RicHarp Nixon 


NOTE: The message was made available by the White House Press 
Office. It was not issued in the form of a White House press release. 
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National Endowment for the Arts 


Statement by the President Announcing His Intention 
To Nominate Nancy Hanks for Reappointment as 
Chairman of the Endowment. September 14, 1973 


Four years ago I named Nancy Hanks Chairman of the 
National Endowment for the Arts. The subsequent con- 
tributions of the endowment to the cultural enrichment of 
our national life give abundant testimony to the vitality 
and vision she has brought to that post. 

Today, a firm partnership exists between the Endow- 
ment and the cultural agencies of the States. Early fears 
about government domination of the arts have been dis- 
pelled as the National Endowment for the Arts has 
stimulated private patronage at ever-increasing levels. 

With the aid of Federal, State, and private programs, 
hundreds of dancers, musicians, poets, painters, sculptors, 
film-makers, craftsmen, and actors are coming into the 
classrooms and meeting halls of our communities. 

The Artists-in-the-Schools Program, now in operation 
in every State and special jurisdiction, has added a new 
and vital element in public education. The Expansion Arts 
Program has brought recognition and support to groups 
whose cultural activities have been undervalued in the 
past. Fellowships are available to America’s gifted indi- 
vidual artists. And, in response to the Presidential direc- 
tive of May 16, 1972, the Endowment is involved in an 
effort which, I hope, will make the Federal Government 
a model for the finest examples that our Nation can offer 
in architecture and design. 

The effect of these endeavors on the quality of our 
national life reaffirms the truth that art is not a luxury, 
but a necessity to which all our citizens can and should 
have access. More than ever before—and, in part, because 
of the work of the Endowment—the American people 
have now come to recognize how central the arts are to 
the continued enrichment of our lives, both individually 
and as a Nation. 

As we look to the next 4 years, our concern for the arts 
will focus increasingly on the commemoration of Amer- 
ica’s Bicentennial. That occasion prompts us to recognize 
the need to preserve this Nation’s heritage of paintings, of 
films, and of buildings of historic importance and appeal 
which can be saved for the future by being adapted to 
new uses today. It prompts us further to look to our lead- 
ing cultural organizations to bring us together in per- 
formances of the most memorable works created by Amer- 
icans in music, opera, theatre, and dance, and through 
exhibitions in our Nation’s museums. In the service of 
these objectives, I look to the National Endowment for 
the Arts, and to the cultural agencies of the States, to play 
an important role. 

Under the leadership of Miss Hanks during the past 4 
years, the Endowment has convincingly proved its capac- 
ity to serve the Nation. The Congress has demonstrated its 


confidence in Miss Hanks’ leadership by increasing appro- 
priations for the Endowment almost sevenfold during her 
tenure. Recognizing her accomplishments, and the need 
for her leadership in continuing the important work which 
she has so far advanced, I take great pleasure today in 
nominating Nancy Hanks for a second term as Chairman 
of the National Endowment for the Arts. 

Note: On Friday, September 14, 1973, the President met with 


Miss Hanks and with members of the National Council on the Arts 
in his Oval Office at the White House. 


Digest of Other 
White House Announcements 


Following is a listing of items of general interest which 
were announced to the press during the period covered 
by this issue but which are not carried elsewhere in the 
issue. Appointments requiring Senate approval are not 
included since they appear in the list of nominations 
submitted to the Senate, below. 

September 10 


Speaker Carl Albert, Majority Leader Thomas P. 
O’Neill, Jr., and Minority Leader Gerald R. Ford of the 
House of Representatives breakfasted with the President 
at the White House and discussed the legislative agenda 
before Congress and the Executive. 

Senator and Mrs. Strom Thurmond and their two chil- 
dren called on the President at the White House. 

Nola F. Smith, of Austin, Tex., has been appointed a 
Staff Assistant to the President in the office of Jerry Jones 
with responsibility for recruitment of top-level talent to 
the Administration, with particular emphasis on women. 

The President today announced approval of the Secre- 
tary of State’s recommendation of Edward O. Sullivan, 
Jr., of New York, to be a U.S. member of the Executive 
Board of the United Nations Economic and Social 
Council. 

The President and Mrs. Nixon hosted a reception in 
the East Room at the White House for Republican Na- 
tional Committee members and State chairmen who 


were in Washington for a semiannual meeting of the 
Committee. 


September 11 


Former Secretary of the Treasury John B. Connally 
met with the President at the White House for a discus- 
sion of the economy and foreign policy matters. 

The President met with Representative Trent Lott, of 
Mississippi, who presented the President with a stained 
glass medallion. The medallion was made from fragments 
of glass collected by Mrs. Everett Pease from the Church 
of the Redeemer in Ocean Springs, Miss., which was hit 
by Hurricane Camille in 1969. 
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Arthur F. Burns, Chairman of the Board of Governors 
of the Federal Reserve System, met with the President 
at the White House to discuss monetary and fiscal policy 
matters. 

The President today accepted the resignation of David 
J. Cannon as United States Attorney for the Eastern Dis- 
trict of Wisconsin, effective upon the appointment of a 
successor. 

A bipartisan group of 95 Members of Congress, headed 
by Representatives Ben B. Blackburn and Dan H. Kuy- 
kendall, called on the President at the White House to 
express their support for him. 


September 12 


Secretary of Housing and Urban Development James 
T. Lynn met with the President at the White House to 
discuss the Administration’s forthcoming housing policy 
proposals. 

The President today transmitted to the Senate for ad- 
vice and consent to ratification the U.S.-Paraguay extra- 
dition treaty and the protocol relating to an amendment 
to Article 56 of the Convention on International Civil 
Aviation. 

The President announced the appointment of Bert 
Seidman, of Falls Church, Va., as a member of the Health 
Industry Advisory Committee of the Cost of Living 
Council. 

The President today acknowledged the retirement of 
Charles Hardy Carr as United States District Judge for 
the Central District of California, effective August 18, 
1973. 


September 13 


Representatives Al Ullman and Herman T. Schneebeli 
of the House Ways and Means Committee met with the 
President at the White House to discuss trade matters. 
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Ambassador William R. Pearce, Deputy Special Repre- 
sentative for Trade Negotiations, also participated in the 
meeting. 

The President today accepted, with deep gratitude for 
his distinguished service, the resignation of Dr. Richard 
S. Wilbur as Assistant Secretary of Defense for Health and 
Environment. 

The President today accepted, with special gratitude for 
his distinguished service, the resignation of Eberhardt 
Rechtin as Assistant Secretary of Defense for Telecom- 
munications. 

The President today transmitted to the Congress the 
first annual report on the administration of the National 
Cooley’s Anemia Control Act. 

The President today accepted, with deep appreciation 
for his service, the resignation of John W. Larson as Coun- 
sellor to the Chairman of the Cost of Living Council, 
effective September 1, 1973. 

The President today accepted, with deep gratitude for 
his outstanding service, the resignation of Donald K. Hess 


as Associate Director of ACTION, effective September 1, 
1973. 


September 14 


The President met with Secretary of Housing and 
Urban Development James T. Lynn and a group of HUD 
assistant secretaries to thank them for their efforts in pre- 
paring the housing study. 

The President today announced his intention to nom- 
inate three persons to be members of the National Com- 
mission on Libraries and Information Science for terms 
expiring July 19, 1978. They are: Bessie Boehm Moore, 
of Little Rock, Ark.; Julia Li Wu, of Los Angeles, Calif.; 
and Daniel William Casey, Sr., of Syracuse, N.Y. 
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NOMINATIONS SUBMITTED 
TO THE SENATE 


The following list does not include promo- 
tions of members of the Uniformed Services, 
nominations to the Service Academies, or 
nominations of Foreign Service officers. 


Submitted September 10, 1973 

JouHN O. OLson, of Wisconsin, to be United 
States Attorney for the Western District of 
Wisconsin for the term of 4 years (reap- 
potntment). 

Rosert J. ROTH, of Kansas, to be United 
States Attorney for the District of Kansas 
for the term of 4 years (reappointment). 

Henry A. ScHwarz, of Illinois, to be United 
States Attorney for the Eastern District of 
Illinois for the term of 4 years (reappoint- 
ment). 

CHARLES S. WHITE-SPUNNER, Jr., of Alabama, 
to be United States Attorney for the South- 
ern District of Alabama for the term of 4 
years (reappointment). 


Submitted September 11, 1973 

Harotp S. Fountain, of Alabama, to be 
United States Marshal for the Southern 
District of Alabama for the term of 4 
years (reappointment). 

JoHN H. pEWINTER, of Maine, to be United 
States Marshal for the District of Maine 
for the term of 4 years (reappointment) . 

Marvin G. WASHINGTON, of Michigan, to be 


United States Marshal for the Western Dis- © 


trict of Michigan for the term of 4 years 
(reappointment) . 

Rosert G. WAGNER, of Ohio, to be United 
States Marshal for the Northern District 
of Ohio for the term of 4 years (reappoint- 
ment). 

CuHarLtes S. Guy, of Pennsylvania, to be 
United States Marshal for the Eastern Dis- 
trict of Pennsylvania for the term of 4 years 
(reappointment) . 

LEonaARD E. ALDERSON, of Wisconsin, to be 
United States Marshal for the Western Dis- 
trict of Wisconsin for the term of 4 years 
(reappointment) . 

ArtTHuR F. Burns, of the District of Colum- 
bia, to be United States Alternate Gov- 
ernor of the International Monetary Fund 
for a term of 5 years, vice John N. Irwin II. 

WrtiraM J. Casey, of New York, to be United 

> States Alternate Governor of the Inter- 
national Bank for Reconstruction and 
Development for a term of 5 years; 
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TO THE SENATE—Continued 


Submitted September 11, 1973—Continued 


United States Alternate Governor of the 
Inter-American Development Bank for a 
term of 5 years and until his successor 
has been appointed; and United States 
Alternate Governor of the Asian Develop- 
ment Bank, vice John N. Irwin II. 


Submitted September 12, 1973 

JoHN R. BarTEts, Jr., of New York, to be 
Administrator of Drug Enforcement vice 
a new position created by Reorganization 
Plan No. 2 of 1973, dated March 28, 1973. 

JoHN L. Bowers, JRr., of Tennessee, to be 
United States Attorney for the Eastern 
District of Tennessee for the term of 4 
years (reappointment). 

Dean C. Situ, of Washington, to be United 
States Attorney for the Eastern District 
of Washington for the term of 4 years 
(reappointment) . 

James M. SULLIVAN, JR., of New York, to be 
United States Attorney for the Northern 
District of New York for the term of 4 
years (reappointment). 


The following-named persons to be Repre- 
sentatives of the United States of America 
to the Twenty-eighth Session of the Gen- 
eral Assembly of the United Nations: 

JouN A. Scat, of the District of Colum- 
bia 

W. TaPLey BENNETT, JR., of Georgia 

WILLIAM F. BucKLEy, JR., of Connecti- 
cut 

RosBERT N. C. Nix, United States Repre- 
sentative from the State of Penn- 
sylvania 

JOHN H. BUCHANAN, JR., United States 
Representative from the State of Ala- 
bama 

The following-named persons to be Alternate 
Representatives of the United States of 
America to the Twenty-eighth Session of 
the General Assembly of the United Na- 
tions: 

MarGakeEtT B. Youne, of New York 

Mark Evans, of the District of Colum- 
bia 

WriiiaM E. SCHAUFELE, JR., of Ohio 

CLARENCE CLYDE FERGUSON, JR., of New 
Jersey 

RicHarRD M. SCAMMON, of Maryland 


Withdrawn September 12, 1973 


Davp J. CANNON, of Wisconsin, to be United 
States Attorney for the Eastern District of 
Wisconsin for the term of 4 years, which 
was sent to the Senate on August 9, 1973. 
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ALLEN SHarp, of Indiana, to be a United 
States District Judge for the Northern Dis- 
trict of Indiana, vice Robert A. Grant, re- 
tired. 

WILLIAM R. Stratron, of the District of Co- 
lumbia, to be a Member of the Public 
Service Commission of the District of Co- 
lumbia for a term of 3 years expiring June 
30, 1976, vice Jeremiah Colwell Waterman, 
resigned. 

Drxy LEE Ray, of Washington, to be the Rep- 
resentative of the United States of Amer- 
ica to the Seventeenth Session of the Gen- 
eral Conference of the International 
Atomic Energy Agency. 

The following-named persons to be Alternate 
Representatives of the United States of 
America to the Seventeenth Session of the 
General Conference of the International 
Atomic Energy Agency: 

Wrii1aM A. ANDERS, of Virginia 
CLARENCE E. Larson, of Maryland 
DwicutT J. PorTer, of Nebraska 
GERALD F. Tape, of Maryland 





CHECKLIST OF WHITE HOUSE 
PRESS RELEASES 


Listed below are releases of the Office of 
the White House Press Secretary during the 
period covered by this issue which have not 
been included in the issue. 


Released September 11, 1973 


Pact sheet: First National Treatment Alter- 
natives to Street Crime (TASC) Confer- 
ence 


Fact sheet: administration initiatives in 
drug abuse enforcement, treatment, and 
rehabilitation 


Released September 13, 1973 


News briefing: on domestic matters—by 
Melvin R. Laird, Counsellor to the Presi- 
dent 





ACTS APPROVED 
BY THE PRESIDENT 


Approved September 14, 1973 


Public Law 93-107 
An act to amend the Communications Act 
of 1934 with regard to the broadcasting of 
certain professional sports clubs’ games. 
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